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PRACTICAL SUGGESTIONS .. .The astute lawyer, hedged about with difficulties 
arising from the rigid rules of law, will find in this new edition of Pomeroy sugges- 
tions of the highest practical value; and if he is engaged in a straight equity suit 
no surer guide can be found. 


FACTUAL APPLICATIONS . . . The voluminous additions in the fifth edition 
strikingly illustrate the frequency with which courts administering both law and 
equity apply equitable principles to varying facts. The jurisdiction of equity to 
prevent a multiplicity of suits, for instance, is here stressed, for Pomeroy’s state- 
ment of doctrine has’ been generally recognized as the classic expression of the 
“liberal rule”. 


PERSUASIVE . . . In cases of Fraud, Estoppel, Mistake, Notice, Priorities, Trusts, 
Equitable Interests, and the like, the words spoken by Pomeroy and the authorities 
which he reviews, freshened as they are in this new edition, are persuasive with your 
courts. 


Pomeroy’s Equity in 5 volumes over 5000 pages is priced at $50 delivered and 
available on terms of $5 cash and $5 monthly. Order today from the publishers: 


BANCROFT-WHITNEY COMPANY 


200 McALLISTER STREET, SAN FRANCISCO (1), CALIFORNIA 
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2. Briefs of counsel; 
3. Annotations—the A.L.R. kind; CP 
4, Quick Advance Sheet service; 
5. A very complete Digest. 


Write today for price and terms 


THE LAWYERS CO-OPERATIVE PUBLISHING COMPANY 


Rochester 3, New York 





You can't practice law 


WITHOUT THE LAW IN 


CAMERICAN JURISPRUDENCE 


® You can get your basic law from other 
sources, you can even write it yourself 
after days of careful study and painstak- 
ing work, but why should you go about 
it the hard way, when you will find 
a statement of the governing law in 
AMERICAN JURISPRUDENCE. 


© The courts were quick to recognize 
AMERICAN JURISPRUDENCE as the great 
source book of legal principles. It has 
been extensively quoted from and cited 
many thousands of times. 














® Have the law in AMERICAN JURISPRU- 
DENCE always at your elbow. It’s the law 
which your court will use in deciding the 
troublesome question. 


THE LAWYERS CO-OP. PUBLISHING CO., Rochester 3, N. Y. 
BANCROFT-WHITNEY COMPANY, San Francisco 1, California 
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Our New Editorial Policy 


E ARE happy to announce 

that with this issue Case 
and Comment resumes publica- 
im™ tion on a bimonthly basis. 

In its fifty-one years of exist- 
ence this magazine has brought 
to the busy lawyer’s desk mate- 
rial of interest and value to the 
legal profession. 

This issue inaugurates certain 
changes in editorial policy. At 
the suggestion of readers we are 
planning to bring them more 
condensations of outstanding 
articles from Law Reviews and 
Bar Association publications 
than we have in the past. 

The wide circulation of Case 
and Comment will, it is hoped, 
make it possible for Case and 
Comment to render a greater 
contribution to the members of 
the legal profession by bringing 
to their attention a brief sum- 
mation of these leading articles. 

Our appreciation is due to the 
Law Reviews which have co- 
operated with us so well in the 
past. 

We have also changed our 
format. The new size will en- 
able you to slip a number into 
your pocket to read on subway 
or train or at home. Its new 


cover has been designed to en- 
able you to select from the Table 
of Contents printed thereon the 
articles which you want to read 
first. 

Case and Comment has been 
favored in the past with many 
gracious contributions. It is 
hoped that our readers will con- 
tinue their support. Send us a 
report of humorous happenings, 
unusual and striking situations, 
and other material of interest 
to the legal profession. There 
will be room for an occasional 
short story or brief article. 

In the last analysis, the suc- 
cess of Case and Comment de- 
pends upon its acceptance by the 
legal profession. In its long his- 
tory it has filled a place in the 
lawyer’s office all its own. Its 
editors have always welcomed 
constructive criticism. As in the 
past, we welcome any sugges- 
tions which its readers think 
will make it more “The Lawyers’ 
Magazine.” 

Since we are now starting this 
new editorial policy, it would 
seem a favorable time for read- 
ers to tell us how they like our 
changes and to make any sug- 
gestions which occur to them. 


3 





Practicing Law by Telephone 


© Condensed from Zhe Shingle of the 
Philadelphia Bar Association -:- -:- 
SuipPen Lewis of the Pennsylvania Bar 


ERY recently I went to a 

lawyer’s office by appoint- 
ment to talk about our respec- 
tive clients’ positions, and twice 
in less than half an hour I had 
to sit back and listen to fairly 
protracted telephone conversa- 
tions about matters which cer- 
tainly were not of instant im- 
portance. 

We have not yet developed 
well-established conventions 
about the telephone, and we 
naturally follow the easiest 
path. If the telephone rings we 
run to it, or seize it if it’s on the 
desk by our side, and then the 
telephone conversation takes 
precedence of everything else on 
the agenda. That’s the way it 
used to be in my house when 
I was a young boy and the tele- 
phone was first put in. For 
office practice, I suggest that, 
except in unusual circumstances, 
when someone takes the trouble 
to go to a lawyer’s office to talk 
to him, the lawyer should tell his 
telephone operator to hold all 
calls during the interview. 

Another adjustment that I 
think would help us all is not to 
insist always on talking over the 
telephone to the man you want 
to reach. For instance, you 
want to tell the eminent Jonas 
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Throttlebottom, Esq., that the 
amount of the mortgage is five 


dollars.) You call Mr. T. and 
find that he is out, so you leave 
a call. An hour later he calk 
you with the same result. Theo 
retically, this can go on so long 
as you both do live, with profit 
only to the telephone company’s 
stockholders and the United 
States Treasury. How much 
easier for both of you if you 
leave a message the first time. 


Sometimes, when you call wp 


“Who is it, please?” 

rally give your name. Then, as 
like as not, she comes back with, 
“I’m sorry, Mr. Coke is out just 
now; can I take a message?” 
course, you want to say, “Well, 
why did you ask me my name 
then?” I suggest that the tele 
phone operator could be told by 
her employer to reverse her pat 
ter—first say that the boss isn’t 
in, and then ask if the caller 
cares to leave his name and per 
haps a message. 


Everyone remembers playing 
Last Tag in childhood. Grown 
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up lawyers play this in reverse 
through their telephone opera- 
tors. 

“Mr. L. T. Martin is calling 
Mr. Simpson, Jr.” 

“Put Mr. Martin on, please.” 

“Thank you, I’ll wait until Mr. 
Simpson is on.” 

“I’m sorry (or as they say in 
Hollywood, ‘I’m sawry’), but I 
can’t put Mr. Simpson on until 
Mr. Martin is on.” 

This Amazonian struggle can 
go on indefinitely, while the in- 
nocent principals go about their 
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usual business. Finally the Mar- 
tin warrior wins and Mr. Simp- 
son is triumphantly hauled to 
the telephone before Mr. Martin. 
By this time Martin has forgot- 
ten that he put the call in and 
has wandered off to look up the 
latest case on assault, little real- 
izing that he would be in danger 
of assault, battery and mayhem 
if he were within reach of the 
infuriated Simpson. To meet 
this situation I suggest telling 
your telephone operator that it 
really makes little difference 


who gets on the wire first. 


a 


Rothschild Tale 


We're still working on our first million, so we are atten- 
tive to methods of those who know how to woo fortune’s 


smile. 


As in the case of the money lender who came to Baron 
Rothschild with a long face and moaned: 


“Alas, I am a stupid fool. 


I lent to a slippery chap in Con- 


stantinople ten thousand of my favorite francs and I fool- 
ishly neglected to get from him an acknowledgment of the 
debt in writing. I fear my ten thousand is gone forever.” 
“Well,” advised the Baron, “you must write him at once 
and demand that he send you the fifty thousand francs he 
owes you.” 
“But he owes me only ten.” 
“Precisely,” said the crafty Baron. “And he will forth- 
with write you so and you will have your acknowledgment.” 
—The Postage Stamp. 





Shakespeare 


and the Law 


ONCEDING, as well we may, 
that Shakespeare has for a 
long time been, and still is, gen- 
erally accredited with being the 
greatest, and indeed most majes- 
tic, literary genius of all times; 
that he commanded the most 
copious vocabulary that any 
English writer has been able 
to wield (he is said to have em- 
ployed some 15,000 words, while 
Milton, who, it is said, com- 
manded the next largest vocabu- 
lary, employed 10,000 words) ; 
that it has been variously insist- 
ed, by many learned persons, 
that he must have been a law- 
yer, a physician, an artist, a 
botanist, an astronomer, a nat- 
uralist, a magician and a scien- 
tist, it is, indeed, very probable, 
that he may have picked up, so 
to speak, some of the law lore, 
which he so properly and ap- 
propriately employed in his 
writings; for, undoubtedly, he 
must have been a most extensive 
reader; and, consequently, one 
of the most thoroughly informed 
men of his time, for, as Francis 
Bacon, the greatest of all essay- 
ists and who is also one of 
Shakespeare’s contemporaries, 
has truly said: “Reading mak- 
eth a full man, writing an exact 
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Condensed from the 
Kansas City Bar Bulletin 


WALTER W. CALVIN 
of the Missouri Bar 


man, 
man.” 


Now, while Lord Campbell, 
so it is said, implied, from a 
study of his works, that he had, 
no doubt, studied law, the illus- 
trious Ingersoll, in expressing 
his opinion of him in that re- 
gard, said: 

“He was not a lawyer, His 
sense of justice was never dulled 
by reading English law.” 

Be that as it may, we are not 
concerned with the question as 
to whether Shakespeare was, or 
was not, a lawyer, since we are 
only calling attention to certain 
utterances found in his writ- 
ings, which clearly indicate, by 
their terms and phraseology, 
that he had, at least in the in- 
stances here mentioned, a quite 
correct conception of the prin- 
ciples of law which he was 
enunciating. 

At the outset, but not, of 
course, to establish the facet 
that Shakespeare was learned 
in the law, but rather that 
he was familiar with the 
all-too-general contempt it 
which lawyers, even at that 
time, were quite generally held, 
it will be observed that, in the 
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second part of King Henry VI 
(Act IV, Scene II), that he has 
Dick, the butcher, to say: 


“The first thing we do, let’s 
kill all the lawyers.” 

In Hamlet, Prince of Denmark 
(Act V, Scene I), where Ham- 
let, with two clowns, had en- 
tered the church yard, and 
where Hamlet was observing 
that the clowns, with their 
spades, had dug up certain hu- 
man skulls, made the following 
observation : 


“There’s another: why may 
not that be the skull of a law- 
yer? Where be his quiddits 
now, his quillets, his cases, his 
tenures, and his tricks? Why 
does he suffer this rude knave 


now to knock him about the 
sconce with a dirty shovel, and 
will not tell him of his action of 
battery ?” 


Note his conception of justice, 


as reflected in Measure for 
Measure (Act II, Scene I): 

“We must not make a scare- 
crow of the law, Setting it up 
to fear the birds of prey, And let 
it keep one shape, till custom 
make it Their perch, and not 
their terror.” 

And, also, his familiarity with 
the administration and applica- 
tion of the law under certain 
conditions, where, in The Mer- 
chant of Venice (Act III, Scene 
II), he said: 

“In law, what plea so tainted 
and corrupt, But, being seasoned 
with a gracious voice, Obscures 
the show of evil?” 
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Note his conception of a jury 
in Measure for Measure (Act II, 
Scene I), where he says: 


“The jury, passing on the 
prisoner’s life, May, in the 
sworn twelve, have a thief or 
two Guiltier than him they try.” 

Note his reference to suborna- 
tion of perjury in 2 Henry VI 
(Act ITI, Scene I) : 

“Ah, gracious lord, these days 
are dangerous; Virtue is chok’d 
with foul ambition, And charity 
chas’d hence by rancour’s hand; 
Fell subornation is predominant, 
And equity exil’d your highness’ 
land.” 

Observe, also, his conception 
of certain phases of the law 
with respect to slander (Romeo 
and Juliet, Act IV, Scene I), 
where he has Juliet to say: 

“That is no slander, sir, which 
is a truth; And what I spake, I 
spake it to my face.” 

And, also, his observations as 
to one of the most important 
elements of damages, as are 
usually claimed in actions for 
libel and slander (Othello), the 
Moor of Venice, (Act II, Scene 
III). 

“Reputation, reputation, repu- 
tation! O, I have lost my repu- 
tation! I have lost the immortal 
part of myself, and what re- 
mains is bestial.” 

And, again, in this same play 
(Act ITI, Scene III), where Iago 
utters the following oft-quoted 
words: 


“Good name in man and wom- 
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an, dear my lord, Is the imme- 
diate jewel of their souls; Who 
steals my purse steals trash; ’tis 
something, nothing; ’T was mine, 
’tis his, and has been slave to 
thousands; But he that filches 
from me my good name Rebs me 
of that which not enriches him, 
And makes me poor indeed.” 

It will also be observed that 
he was at least somewhat famil- 
iar with the practical side of the 
law and the long and devious 
path through which the litigant 
was, even then, all too often, in 
pursuing his remedy, compelled 
to pursue. 

Note his comparisons with the 
law’s delay in Hamlet, Prince of 
Denmark (Act III, Scene I): 


“For who would fear the 
whips and scorns of time, The 
oppressor’s wrong, the proud 
man’s contumely. The pangs of 
despis’d love, the law’s delay, 
The insolence of office, and the 
spurns That patient merit of the 
unworthy takes.” 

Observe, also, his apparent 
knowledge of certain principles 
of the law, as exemplified in The 
Merchant of Venice. 


Note, also (Act III, Scene IV), 
that he has Shylock to insist 
upon his recovering the full and 
complete penalty provided for 
therein, even though tenders 
were being made to him, by and 
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on behalf of Antenio, to pay the 
full amount of the indebtedness 
or loan secured thereby: 

“T’ll have my bond; and there- 
fore speak no mere.” 


If, as has been so eloquently 
said by the peerless, most coler- 
ful and most majestic, orator of 
all time, that: 


“Shakespeare was an intellec- 
tual ocean, whose waves touched 
all the shores of thought; with- 
in which were all the tides and 
waves of destiny and will; over 
which swept all the storms of 
fate, ambition and _ revenge; 
upon which was the inverted 
skylight full of despair and 
death and all the sunlight of 
content and love, and within 
which as the inverted skylight 
with the eternal stars—an intel- 
lectual ocean—towards which all 
rivers ran, and from which now 
the isles and continents of 
thought receive their dew and 
rain.” 

Then, surely, may it be said 
that it is highly probable that 
Shakespeare, in his quest after 
knowledge, invaded and encom- 
passed the realm of legal lore; 
and, thereby, enriched his phe- 
nomena] mind by thus acquiring 
an adequate knowledge, and a 
true conception, of not only the 
spirit, but, also, the letter of the 
common law. 
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Thinkers to Rule Realm of Future 


By GEORGE R. FARNUM 


Boston Lawyer and Former Assistant Attorney General 
of the United States 


N THE passion swept and war 

torn world of today, the man 
of action holds the stage and en- 
joys the plaudits of the house. 
The scholar, on the other hand, 
is cast for a part that seems re- 
mote to the insistent and en- 
grossing practicalities of daily 
life. But, if the former domi- 
nates the present, the latter still 
holds the magic key to the 
future. 


CONTROLS DESTINY 


He whose heart has_ been 
deeply stirred and whose mind 
has been profoundly inspired by 
what has been aptly called “the 
vocation of thought” makes his 
brave and confident bid to con- 
trol the destinies of men and 
women as yet unborn. The 
late Justice Holmes, with a 
rare understanding of “the vast 
and shadowing command which 
a thinker holds,” writing of 
Montesquieu’s celebrated trea- 
tise on the spirit of the laws, 
exclaimed, “And this was the 
work of a lonely scholar sitting 
in a library,” adding, “like Des- 
cartes or Kant, he commanded 
the future from his study more 
than Napoleon from his throne.” 

en we come to forget the 
rele of the scholar and begin to 


depreciate his life and under- 
value his work, something of 
priceless worth will be lost to 
the world at a time when the 
preservation of the spiritual 
elements of civilization 
transcendent importance. 


is of 


LIFE OF RENUNCIATION 


The life of a great abstract 
thinker is one of severe but will- 
ing renunciation, and dedica- 
tion to the toilsome and absorb- 
ing pursuit of the most exalted 
of all aspirations. His consum- 
ing ambition, as it has been said, 
“is the vastest, as it is the most 
ideal.” He goes forth in utter 
loneliness of spirit on his high 
and adventurous quest to ex- 
plore the dark and tractless hin- 
terland that stretches intermin- 
ably beyond the gates of knowl- 
edge and experience and to 
sound and plumb the brooding 
and mysterious depths of the 
human soul. 

I have said that his role is a 
lonely one. Such is the inexora- 
ble law to which he submits 
himself. Great pioneer work 
cannot be done amid the intru- 
sions of the crowd. The power 
to concentrate with fierce and 
sustained intensity cannot be 
acquired in the disturbing and 
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distracting atmosphere of socie- 
ty. The creative thinkers of the 
world—the high priests of 
thought—have been those who 
have gone forth from amid their 
fellow men, if not in body at 
least in spirit, and have sought 
inspiration in the tranquillity of 
solitude and have listened for 
the voice of God in the untrou- 
bled stillness. 

The part of the true and 
devoted scholar is essentially a 
heroic one. Emerson, no intru- 
der himself among the exalted 
band, declared, “Against the 
heroism of soldiers I set the 
heroism of scholars. You shall 
not put up in your Academy the 
statue of Ceasar or Pompey, of 
Nelson or Wellington, of Wash- 
ington or Napoleon, of Garibal- 
di, but of Archimedes, of Milton, 
of Newton. 


Must BE HEROES 


A half century ago at Har- 
vard, in words of haunting 
beauty and with the rare 
spiritual insight of the initiate 
into the mysteries, Justice 
Holmes summed up for the 
benefit of those on the thresh- 
old the way and the trials 
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of discipleship and suggested 
something of the joy of attain. 
ment and the consolation of a 
heroic failure. “For I say to 
you in all sadness of conviction,” 
he declared, “that to think great 
thoughts you must be heroes as 
well as idealists. Only when you 
have worked alone—when you 
have felt around you a black 
gulf of solitude more isolating 
than that which surrounds the 
dying man, and in hope and in 
despair have trusted to your 
own unshaken will—then only 
will you have achieved. Thus 
only can you gain the secret 
isolated joy of the thinker, who 
knows that, a hundred years 
after he is dead and forgotten, 
men who never heard of him 
will be moving to the measure 
of his thought—the subtile rap- 
ture of a postponed power, 
which world knows not because 
it has no external trappings, but 
which to his prophetic vision is 
more real than that which com- 
mands an army. And if this joy 
should not be yours, still it is 
only thus that you can know 
that you have done what it lay 
in you to do—can say that you 
have lived, and be ready for the 
end.” 


Law Terms Confuse 
A law-abiding and God-fearing lady client was ex- 


periencing difficulty in evicting her tenant. 


When we 


suggested instituting an unlawful detainer action, the 


dear old lady was horrified. 


“Oh, no,” she protested, “I 


don’t want to do anything unlawful.” 
Contributor: Herbert T. Johnson, Monroe, Wisconsin 





MANEUVERING 


Condensed from 
Kentucky State Bar Journal 


E. H. SMITH of the Kentucky Bar 


HERE is a very important 

part of the general practi- 
tioner’s work that has never 
been set down in any law book, 
nor has any writer so far as I 
know ever written about it. It 
is a highly developed science at 
which some lawyers are exceed- 
ingly proficient. I do not know 
that anyone has ever attempted 
to give this branch of the law- 
yer’s work a name, and for the 
want of a better word I shall 
call it maneuvering. The most 
mediocre lawyer is often a good 
maneuverer, but rarely ever is 
the young lawyer proficient at 
it. 

One of the greatest assets any 
lawyer can have is acquaintance- 
ship. This does not mean mere- 
ly a speaking acquaintance with 
a large number of people. It 
means that he should know the 
people of his community. 

Here is an instance of maneu- 
vering that came up in my early 
practice. 

A girl who would have been 
classed as a pauper inherited 
some land. The land was of 
little value until mineral was 
found on it. She executed a 
lease. The consideration for the 
lease was that she was to be 
paid monthly five per cent, 
which sum was to be deposited 


to her credit in a named bank. 
The land was quickly developed. 
The mineral find was a rich one. 
The five per cent provided for 
was regularly deposited as the 
lease provided and amounted to 
many thousand dollars per 
month. This girl, who had 
never had enough clothes in her 
life, provided herself with an 
elaborate wardrobe, the best and 
most expensive the market af- 
forded. In a few weeks she 
tired of this and purchased an- 
other. The day came that the 
five per cent of the mineral she 
was receiving proved insufficient 
for her needs. 

The mining company was 
prosperous. Her land had proved 
a bonanza. She began to look 
around for some way to make 
the mining company pay her 
more. She conceived the idea 
that she had been swindled and 
defrauded and commenced a suit 
in which she stated that her 
original contract had been that 
the mining company was to pay 
her ten per cent of the mineral 
taken from her land. That all 
the time she had thought she 
had been receiving ten per cent, 
and only recently had she dis- 
covered that she was receiving 
only five per cent, and that the 
five per cent instead of ten per 
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cent had been written in the 
lease through fraud on the part 
of the mining company, the 
prayer of the petition was for 
as much as she had already 
spent and a requirement that 
the mining company pay in the 
future ten per cent of the min- 
eral taken from the land instead 
of five. 

The mining company came to 
me. I knew all about this girl’s 
spending habits, that money 
went through her hands like the 
grains of sand through the fin- 
gers of a child. I knew, or at 
least believed, that she could not 
break herself of her newly 
formed spending habits, that to 
take her bank account away 
would be like taking the water 
and bowl away from a goldfish. 

I also felt sure that if she 
accepted the money from the 
mining company knowing she 
was receiving five per cent that 
that would be a ratification of 
the lease with its five per cent 
clause. 


I therefore advised my clients 
to go right ahead with their five 
per cent deposits in the named 
bank. I proceeded to delay the 
suit, believing that sooner or 
later she would draw the money 
from the bank and thus ratify 
the lease. It went along this 
way for several months. Her 
account grew to an enormous 
size. Then one day she drew 
the money from the bank. Her 
attorney was convinced that this 
action on her part ratified the 
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lease and ruined her law suit, 
and.he dismissed the aetion. 

A case of maneuvering that 
has become a classic at our bar 
is this: 

The defendant had shot the 
complaining witness with a shot- 
gun in that part of his anatomy 
where it would have ruined his 
tail light if he had been wearing 
a tail light. The night before 
the day set for the trial the de- 
fendant’s attorney called on the 
complaining witness and asked 
to see the wound. The witness 
indignantly refused to thus ex- 
pose himself. 

“Very well, sir,” said the at- 
torney, shaking his finger in the 
witness’s face, “when I get you 
on the witness stand tomorrow 
I am going to make you take 
your breeches off and show it to 
the whole court room.” Next 
day the witness was not present 
and never could be induced to 
come to court. 

The following incident is 
clearly maneuvering, but it is 
not based on acquaintance. A 
young lady bought a new auto- 
mobile. She had a sweetheart 
who was beset with the demon 
of jealousy. She was proud of 
her new automobile and wanted 
to take her friends out for a 
ride. Among the friends were 
several boy friends, one in par- 
ticular who was disliked by her 
sweetheart. This resulted in a 
lovers’ quarrel and a fit of jeal- 
ous rage on the part of her 
sweetheart. While in this rage 
he concluded that the new auto- 
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mobile was the cause of all his 
trouble, and proceeded to de- 
stroy that cause by demolishing 
the automobile with a hatchet. 
She applied for and obtained a 
warrant against her sweetheart 
charging “malicious mischief.” 
The prosecutor, believing that 
she would recant, required of 
her an affidavit as to the facts 
before he would approve the 
warrant. As was to be expected, 
these lovers “made up.” The 


young lady recanted and sought 
to have the warrant dismissed. 
This the prosecutor would not 
permit and told the young lady 
she would have to testify and 
that if she testified differently 
from the affidavit she had made 
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he would prosecute for false 
swearing. The attorney sug- 
gested to his client and to the 
young lady that a wife could not 
be compelled to testify against 
her husband. A few minutes 
before the case was called for 
trial these young people were 
married. The case was called 
for trial; the young woman took 
the witness stand and announced 
that she would not testify and 
could not be made to testify be- 
cause she was the wife of the 
defendant. The prosecutor, for 
want of evidence, dismissed the 
action. The attorney had not 
only maneuvered his client free 
of the warrant, but also into a 
wedding. 


Quick Retort 


The county attorney had presented members of the police 
force and other witnesses to identify the property as stolen, 
and establish that the respondent had knowledge at the time 
of taking it into his possession, then rested the case. 

The attorney for respondent arose and called upon his 
client to take the stand with these words: 


“Now, Mr. L——, go right around where that rail is and 
tell the jury all that you know and all that you do not know 


about this case,” 
“The judge interrupted: 


“How is he going to tell all that he does not know about 


the case?” 


The attorney quickly replied: 
“Your Honor, that is what the witnesses for the other side 


have been doing.” 


Contributor: Charles J. Nichols, Portland, Maine, 





Briefs That 


Help the Courts’ by tion. tic. Andes 


Condensed from Tennessee Law Review 


T Is perhaps true that all law- 

yers do not agree about what 
constitutes a good brief or a good 
argument; nor do all judges. 
Hence, what I say must be re- 
garded as my personal views 
only. 

Briefs and arguments are a 
very important part in the appel- 
late process. One of the most 


satisfactory and pleasing experi- 


ences of an appellate court 
judge is to deal with the record 
in a case that has been ably 
briefed and argued. Well pre- 
pared briefs are not only helpful 
as a means of persuasion and an 
aid in the investigation neces- 
sary to a decision, but are highly 
useful in the sometimes burden- 
some task of preparing the for- 
mal opinion of the court. In 
this connection, it is perhaps ap- 
propriate to point out a distinc- 
tion that is not always recog- 
nized in brief-writing. This is, 
that a statement of the issue pre- 
sented in a case is not the same 
thing as a statement by the 
respective counsel of their con- 
tentions as to why the issues 


* Address delivered before the Uni- 


versity. of Tennessee Law Institute 
at Memphis. 
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Presiding Judge 
Tennessee Court of Appeals 


should be decided in their favor. 
A thorough understanding and 
recognition of this distinction is 
of no little importance in a logi- 
cal presentation. 

It is fairly accurate to say that 
the principal function of a brief 
is to, first, present in logical 
form the questions for decision, 
and then the reason they should 
be decided in a certain way. But 
a brief is scarcely less important 
as a vehicle of attack on the con- 
trary position. The material 
that goes into the brief is, of 
course, vital, but from a stand- 
point of persuasiveness, as well 
as from a standpoint of helpful 
ness to the court, the material 
must be arranged and presented 
in an orderly and logical form to 
be most effective. Clarity and 
precision in the formulation and 
presentation of the determina- 
tive questions and of your posi- 
tion with respect to each are of 
prime importance. 

In the rules there are to be 
found general directions for the 
preparation of briefs and assign- 
ments of error which can be fol- 
lowed with profit both to the 
brief-writer and the _ court. 
These rules are founded on long 
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experience. They are supposed 
to be mandatory, but too often 
are only partially observed, re- 
sulting not necessarily in a 
wrong decision but in no little 
inconvenience to the members of 
the court in the consideration of 
the case. 

The manner in which errors 
shall be assigned is perhaps the 
most important provision in the 
rules. The first essential of a 
well-formulated assignment is 
that it show upon its face clear- 
ly and accurately the ruling com- 
plained of so that the question 
for decision raised thereby can 
be readily ascertained by an in- 
spection of the _ specification 
alone without recourse to any 
other part of the brief. But 


this, by itself, is not sufficient 


by any means. From a stand- 
point of helpfulness to the court, 
little is accomplished unless im- 
mediately following each speci- 
fication of error there be a state- 
ment in concise form of the rea- 
son or reasons which you insist 
make the ruling erroneous. It 
is not enough for the court to 
know that you think the ruling 
erroneous. It is equally import- 
ant that you give the court the 
why of your position, and it 
seems to me the logical place to 
do this is in immediate connec- 
tion with the statement of the 
ruling about which you com- 
plain. 

But it is not enough to show 
merely that the ruling chal- 
lenged by a specification of error 
was erroneous. You must also 
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show how the error prejudiced 
your rights. 


I have already pointed out 
that the filing of a brief of the 
law and facts in support of each 
error assigned is mandatory, and 
that the rules permit the brief 
to be combined with the assign- 
— of error or filed separate- 
y. 

If you choose to file a separate 
brief, then I think it helpful to 
clearly indicate by appropriate 
headings the particular assign- 
ments of error to which the 
propositions of law and fact re- 
late. Following this designa- 
tion, there should be stated all 
of the propositions of fact, if 
any, relied upon in connection 
with that particular assignment, 
followed by the pertinent prop- 
ositions of law applicable to the 
particular question. Where this 
method is followed, there will be 
found, grouped under an appro- 
priate heading, all the proposi- 
tions of law or fact or both 
relied upon to sustain your posi- 
tion with respect to a specifically 
designated question. Each as- 
signment of error should be 
treated in the same manner. 
This method, I think, is to be 
preferred to the common prac- 
tice of stating all the proposi- 
tions of fact insisted upon in one 
group, and all the propositions 
of law relied upon in another. 
This seems to me to be more 
logical. 

By a brief of the facts is not 
meant quotations from the evi- 
dence, nor is it intended that the 
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brief should consist of generali- 
ties. To be helpful it should be 
made up of propositions of sub- 
ordinate facts claimed to be 
shown by the requisite quantum 
of evidence, which, taken togeth- 
er, establish the ultimate facts 
necessary to show prima facie 
that the particular ruling to 
which they relate was erronecus. 
At no place are citations to the 
record more helpful. The refer- 
ence should be to the specific 
page or pages where the evi- 
dence relied upon to sustain the 
propositions in connection with 
which the citation is made may 
be found. To simply say, as is 
sometimes done, “See record, 


pages 50 to 100 inclusive,” is of 
little or no value. ‘ 


The contents of a reply brief 


should be so arranged as to leave 
no doubt about the particular 
question in the opposing brief at 
which each proposition of law 
and fact is directed. This can be 
most effectively done by taking 
up each assignment of error sep- 
arately and in the order in which 
they appear, first stating the 
question involved in the particu- 
lar specification and then your 
position and reasons therefor, 
followed by a brief of the law or 
facts or both to support your 
views. Some excellent brief- 
writers eliminate all uncertainty 
as to the target at which they 
are shooting by repeating the 
assignment of error substantial- 
ly as it appears in their op- 
ponent’s brief, or the question 
raised thereby, and following 
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this with an affirmative state 
ment of their own position with 
repect to the particular question 
involved. This process is re 
peated with respect to each as. 
signment of error. The issue 
are thus sharply drawn and 
made readily apparent in a com. 
pact form without its being nee. 
essary to look elsewhere. 

I wish to emphasize again the 
importance of giving reasons, 
Generalities are worthless wher- 
ever they appear. For instance, 
it is of no benefit to say, as is 
sometimes done, that the conten- 
tion of your adversary is no 
sound in law, or that it is not 
supported by the evidence, or 
that it is not applicable, or that 
it is immaterial, without under. 
taking to show why. 

In connection with briefs, | 
should like to draw attention to 
a rule that has prevailed in 
Pennsylvania for many years. 
It requires, in substance, that the 
appellant shall, on the first page 
of his brief, without any other 
matter appearing thereon, set 
forth separately each question 
involved in the case in general 
terms and without names, dates, 
amounts or particulars of any 
kind, and that whenever possi- 
ble each question must be fol 
lowed immediately by an answer 
stating how it was resolved in 
the court from which the appeal 
was prosecuted. To compel con- 
ciseness, it is required that the 
questions and answers in theif 
entirety shall not ordinarily ex 
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teed twenty lines and never ex- 
ceed one page. 

While I am not disposed to ad- 
vocate at this time the adoption 
of the Pennsylvania rule as a 
mandatory requirement, I have 
no doubt that a voluntary ob- 
servance or substantial compli- 
ance with the theory of it would 
be of great help to both the court 
and to counsel, especia!ly in the 
presentation and consideration 
of the oral argument. In fact, a 
number of the more experienced 
practitioners already use sub- 
stantially this method in writing 
briefs for the Court of Appeals. 
Apart from the aid given the 
court, younger members of the 
profession will find it a profita- 
ble practice from their own 
standpoint, because, more effec- 
tively than any other means with 
which I am acquainted, it com- 
pels that thorough study and 
analysis of the case which we all 
know is essential to the prepara- 
ration of a good brief and the 
making of a good argument. 

I should say in this connection 
that such a statement of the 
questions for decision is not 
meant to take the place of as- 
signments of error. These are 
still required in Pennsylvania 
and serve a different purpose. 

The rules do not require that 
a written argument be filed, but, 
for my part, I regard such an ar- 
gument as one of the most im- 
portant parts of the appellate 
process. It provides an opportu- 
nity to demonstrate the validity 
of the reasons assigned in the 
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brief in support of the position 
therein taken, and to attack 
those of your adversary. If it 
has not been given elsewhere, I 
think it helpful and not inappro- 
priate to begin the written ar- 
gument with an outline of the 
important facts and circumstan- 
ces giving rise to the controver- 
sy. Thereafter, the argument 
should follow the brief closely, 
for the brief is really the frame- 
work of an argument. An out- 
line of the facts having been 
given in one place or another, 
the next thing required, by logi- 
cal arrangement, is to deal with 
each question raised by the as- 
signments of error in the order 
in which they aremade. Wheth- 
er in support of a particular as- 
signment or in refutation of the 
contention of your adversary, 
the proposition to be argued 
should be first stated. 

A written argument may be 
used for still another purpose, 
which I regard as of first impor- 
tance. As I have said, it pro- 
vides an excellent opportunity 
not only to discuss your own side 
of the case, but to refute the con- 
tentions of your adversary with 
respect to the facts and the law, 
where both are involved. While 
it is of course not expected that 
you should undertake to pre- 
sent your opponent’s side of the 
controversy, it is altogether ap- 
propriate to state your under- 
standing of his position with re- 
spect to each determinative 
question. Indeed, there is no 
better way of giving point to 
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your own contention with re- 
spect to an issue than to state 
that of your adversary. I think 
it is well to do this with respect 
to each question immediately 
following the statement of your 
own contention. The issue is 
thus brought into sharp relief. 
Every arguable case in the ap- 
pellate courts has two sides; oth- 
erwise, it would not be there. A 
discussion devoted to one side 
only leaves the case but half 
argued. It is no less important 
to undertake to show why the 
authorities relied upon by your 
opponent should not control the 
particular question in connec- 
tion with which they are cited 
than it is to show that those re- 
lied upon by you should do so. 
It is a rather common thing to 
find in a written brief that the 
author has been so engrossed 
with the view of the case favor- 
able to his side that he can see 
no merit in the contentions ad- 
vanced in support of the other 
side, and, therefore, makes no ef- 
fort to answer them. Occasion- 
ally counsel on both sides have 
this attitude. The result is a 
gap in the argument which the 
court must close for itself. In 
such case the court is very like- 
ly to get the impression that you 
have no answer for your op- 
ponent’s views. To this, a nov- 
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ice representing an appellant or 
plaintiff-in-error might unthink. 
ingly respond that, since the re. 
ply brief of his adversary had 
not been filed when he prepared 
his assignments of error and 
brief, he did not know just what 
contentions would be made by 
the opposition. Such a reply 
would be not a reason but an ex. 
cuse, and a poor one at that; one 
that a cagy, battle-scarred prac. 
titioner would never find neces 
sary to make. If, by the time 
your case reaches the Court of 
Appeals, you do not know every 
contention that your opponent 
could possibly make, you do nol 
know your case. 

Likewise, it is important nol 
to omit an assault upon your ad 
versary’s factual position. To 
be sure you should give ade 
quate attention to the evidence 
that is favorable to you, but do 
not dodge that which is against 
you. Admit its existence and at 
tack it from every possible angle 
and with all of the weapons at 
your command. To fail to do s0 
will avail nothing because, if by 
any chance the significance of 
such evidence escapes your ad 
versary, it is not likely to escape 
the court, and your opportunity 
to present your views in opposi- 
tion will have been lost. 


Unique Motion 
The Motion calendar which appeared in the Miami Review 


and Daily Record contained the following: 


“19713 Martha 


Albert V. Miami Transit Co., Inc. Motion to Trick.” 
Submitted by A. D. Killian, Miami, Fla. 
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Administrative Agency In Action 
By JOSEPH E. GOODBAR, of the New York City Bar 
Condensed from Boston University Law Review 


HE origins, methods and work 

of the Office of Administra- 
tive Hearings of the Office of 
Price Administration were, not 
many months ago, the subject of 
a report issued by a committee 
of the Bar Association of San 
Francisco. This Office of Hear- 
ings had set up tribunals in var- 
ious parts of the country, one be- 
ing at San Francisco. These 
tribunals were established to try 
those.accused by O.P.A. of vio- 
lating its rules and regulations. 
It also issued orders against 
those found guilty, suspending 
their right to buy and sell the 
commodities involved in their of- 
fense. 

In the March issue of the 
American Bar Association Jour- 
pal Roscoe Pound took this re- 
port as the major basis for an 
article entitled “The Challenge 
of the Administrative Process.” 
Four months later, in the July 
issue, appeared “Rationing Sus- 
pension Orders, a Reply to Dean 
Pound,” by Richard H. Field, 
Jr., General Counsel, O.P.A., and 
also “Comment on Mr. Field’s 
Reply for the O.P.A.,” by Syl- 
vester C Smith, Jr., Chairman 
of the A.B.A. Committee on Ad- 
ministrative Law. 

In none of this discussion is 
the war-time value of O.P.A.’s 


activity either denied or chal- 
lenged. Challenge of its legal- 
ity, and of the adequacy and 
fairness of its procedure in pro- 
tecting the individual rights of 
defendants, is rather on the 
broad grounds of constitutional 
process and constitutional 
rights. In the writer’s opinion, 
at least, history’s verdict will 
be mainly favorable to the work 
done by O.P.A. in retarding in- 
flation and guarding our re- 
sources. It may, however, view 
with less friendly eyes the prec- 
edent of an Agency’s interpret- 
ing its way into power, instead 
of securing from Congress a 
definite grant of authority. 
O.P.A. critics are concerned 
about protecting our freedom 
against the practice of usurpa- 
tion at home; and against denial 
of fair hearings to our people. 
They agree with Mr. Justice 
Brandeis, who once said that 
government is never so gravely 
in need of unsparing scrutiny as 
when thoroughly convinced of 
the rightness of its purpose. 
According to Pound, and the 
Committee’s report, to say noth- 
ing of the admissions by the 
General Counsel of O.P.A., the 
status of O.P.A. tribunals de- 
pended entirely on a structure 
of implied powers. There was 
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no express grant of authority 
until Congress acted late last 
Spring. Prior to the Supreme 
Court decision of May 23, 1944, 
its legality was based on a ten- 
uous series of interpretations 
apparently heading up within 
the Agency itself. 

For example, the O.P.A. was 
created by an Act of Congress 
which authorized it to fix maxi- 
mum prices, to prepare rules 
and regulations for that pur- 
pose, and to punish or enjoin vio- 
lations “by the regularly consti- 
tuted state and federal courts.” 
One can’t spell out O.P.A. tri- 
bunals from those provisions. 

However, argue the O.P.A. of- 
ficials, Congress did authorize 
the President to institute a ra- 
tioning program, under the Act 
to Expedite National Defense, 
as amended. This Act, it turns 
out, is entirely silent about such 
things as rationing and the use 
of suspension orders as a means 
of preventing ration violations. 

Congress was explicit about 
how O.P.A. should enforce its 
rules. It was directed to do so 
through the courts. But it often 
resorts to decrees of its own, in- 
stead. It was with respect to 
this that Dean Pound tellingly 
said: “Such wide assumption 
of Administrative law-making 
power, not merely beyond but in 
contravention of the statutes, is 
indeed a revolutionary phenome- 
non.” 

In making answer to Dean 
Pound’s criticisms, Mr. Field 
sets up a reassuring picture. 
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The men who man these tribu- 
nals, he tells us; the hearing 
commissioners, the Hearing Ad- 
ministrator himself, and his re 
viewing staff; are lawyers with 
at least three years’ experience 
in the court room. “Many of 
them have had judicial expe 
rience.” This staff is highly 
paid, is appointed by the Hear. 
ing Administrator, and is re 
sponsible only to the O.P.A. Ad 
ministrator himself; being sep 
arate from those who investi- 
gate and prosecute. 

Reflection on those assertions, 
however, leaves one somehow 
partly unconvinced. O.P.A., be 
it remembered, is a mushroom 
organization. Almost -over- 
night, and certainly with no 
great advance preparation, its 
expansion began. 


Getting down to lawyer 


knowledge, we all understand § 


how little it means, as a basis 
for judicial action, to require 
three years of court experience. 
Undoubtedly three years is bet 
ter, as a minimum standard, 
than one year, or none. But is 
there a Bar Association any- 
where in America that would 
willingly accept for judicial ap- 
pointment any lawyer of less 
than twelve years’ experience? 
Do they not rather lean to the 
selection of men in their forties 
or fifties—in the knowledge that 
years are needed to ripen knowl 
edge into wisdom and judgment? 

Perhaps the first precept of 
practical justice lies in giving 
the accused an accurate knowl 
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edge of the charges made against 
him, with adequate time for pre- 
paring his defense and seeking 
out witneses in his own behalf. 
If the accusation is lacking in 
factual details, and alleges little 
if anything more than breach of 
certain rules and regulations, 
the first part of that precept is 
outraged. Only the knowingly 
guilty would have any reason to 
guess what would probably be 
testified to against them at the 
hearing. 

The General Counsel for 
0.P.A. asserts that the regula- 
tions of the Hearing Adminis- 
trator call for more information 
to be given the accused, in the 
Notice of Hearing sent by 
0.P.A., than “do the Federal 
Rules of Civil Procedure for 
complaints in civil actions.” 
Significantly, however, he ad- 
mits that those regulations were 
liberalized, from the standpoint 
of the accused, as of April 1, 
1944—-which was after the re- 
port by the San Francisco Bar 
Association, and even after the 
publication in March of the crit- 
icism by Dean Pound. 

It happens, of course, that the 
situation of the accused, before 
an O.P.A. tribunal, is very dif- 
ferent from that of a defendant 
in a civil action. So far as the 
procedure has been made public, 
there is no source of information 
available to the accused other 
than the Notice of Hearing 
which—prior to April 1, 1944— 
called on him to appear (or ac- 
cept judgment on default) ata 
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hearing five days after service 
of notice had been made. Now 
the five days has been increased 
to seven. In the courts, on the 
contrary, factual issues are as- 
certainable through pre-trial 
procedures; and there is ample 
time for the preparation of de- 
fense. 

Though it would seem that the 
Hearing Administrator recog- 
nizes the accused’s need for de- 
tailed information, it is evident 
that commissioners in the field 
did not always share in that 
awareness. In the appeal case 
decided by the Acting Deputy 
Hearing Commissioner on Sept. 
17, 1943 (Matter of Mrs. H. N. 
Venzer, Docket No. 234A), the 


notice appealed from merely 


stated: “You are charged with 
having violated the provisions of 
Ration Order No. 16, Sections 
20.1 (b), (k), and (m).” The 
text of those sections was also 
set forth. Properly enough the 
Acting Deputy held that notice 
insufficient, saying: “There is 
no particularization of the vio- 
lations charged, no statement of 
the date, place or circumstances 
under which the violations were 
alleged to have occurred, or de- 
tails as to the nature of the par- 
ticular violations. ; 

The Bar Association Commit- 
tee of San Francisco, neverthe- 
less, found a mimeographed 
form of notice in use which was 
shorter, snappier and more reti- 
cent of needed information than 
even the one just cited. With 
masterful brevity it notified the 
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accused of his alleged offense in 
these words: “Under statement 
under Sec. 10-B, of Form R 
1307.” How could the recipient 
of that notice, which was a 
course completed with directions 
to appear five days later to make 
answer, possibly prepare himself 
with any evidence other than his 
own unsupported word, even if 
entirely innocent? 


The brevity of time is but lit- 
tle less of a curtailment of fair 
hearing practice than the pauci- 
ty of information contained in 
the notice of hearing. 


One finds it therefore extreme- 
ly difficult to avoid full accept- 
ance of the modest verdict en- 
tered by the committee of the 
San Francisco Bar Association, 
when it said: “A notice of five 
days (now seven) before the 
hearing and the requirement of 
filing within three days (now 
five) of a request for hearing 
and a statement of the findings” 
gives the accused too little op- 
portunity to prepare his defense 
and attend to his regular busi- 
ness. Even the present seven 
days is a terrifyingly brief inter- 
val for a man whose witnesses 
may be away, his lawyer per- 
haps tied up in court, and his 
own time and energies utterly 
absorbed by his own affairs on 
account of war-time conditions. 


Referring to tendencies fre- 
quently illustrated in the opera- 
tion of administrative agencies, 
which he says the report by the 
San Francisco Bar Association 
Committee confirms, Dean 
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Pound says: “Most serious 
among them is one going counter 
to what has always been the first 
principle of judicial justice, 
namely, audi alteram partem, 
hear the other side. In adminis- 
trative adjudication there is an 
obstinate tendency to 
treat the statutory requirement 
of a hearing as a mere formality 
and act upon preformed opinions 
as to the order to be made 

, to make determinations 
on the basis of reports not di- 
vulged, giving the party affect- 
ed no opportunity to refute or 
explain to set up and 
give effect to policies beyond or 
even at variance with the 
law governing the action of the 
administrative agency.” 

This is a serious charge, and 
General Counsel Field, of the 
O.P.A., indignantly denies its ap- 
plication to his agency. Going 
into details, he says: “Not only 
has the respondent a right to be 
heard and present his defense, 
he has a right to be represented 
by counsel of his own choosing, 
and to cross-examine the wit- 
nesses who testify against him 
just as he would in court.” « 

Sharp as this contradiction 
appears, it is perfectly consist- 
ent with accuracy and good faith 
on the part of the General Coun- 
sel and also on the part of the 
committee of the Bar Associa- 
tion of San Francisco, on whose 
report Dean Pound seems to 
have based the factual portion 
of his criticisms. The things 
visible from an Administrator's 
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high seat are not always, by any 
means, inclusive of much that 
can be seen from the more lowly 
position of a lawyer and his 
client at an administrative hear- 
ing. On the one side is perceived 
the rules and decisions formu- 
lated to govern and direct the ac- 
tivities of commissioners in the 
field. On the other one encoun- 
ters the difficulties and obstacles 
to fair treatment which are set 
in the path of those accused by 
the prosecutors of the Agency. 

That administrative minds do 
tend to operate in the manner 
indicated by Dean Pound is one 
of those intangible but unmis- 
takable facts which lawyers oft- 
en encounter in personal contact. 
There is nothing surprising in 
the develpoment of such a tend- 
ency. Lawyers are well ac- 
quainted with the psychology 
that governs their own judg- 
ment, once they have definitely 
accepted a client’s case. The 
mere fact of having taken sides 
tends to disqualify them for ob- 
jective judgment—else why are 
so few lawyers able to view the 
defeat of a client as anything 
other than a miscarriage of jus- 
tice? The officers of an admin- 
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istrative agency can hardly es- 
cape a similar occupational as- 
tigmatism. This is a form of 
disability for which they can 
scarcely be blamed—but it is one 
toward which, in my opinion, no 
one can afford to be blind. 
Taking all these things into 
account, I fear that few recipi- 
ents of these Notices of Hearing 
fail to discover, when face to 
face with the O.P.A. in its own 
tribunals, that they occupy a po- 
sition seriously inferior, in its 
fairness to them, to that of de- 
fendants in a court of law. It 
seems abundantly evident, from 
the statement of O.P.A.’s gen- 
eral counsel, that great sincerity 
has attended the efforts of the 
Hearing Administrator to select 
a qualified staff, and to provide 
them with an elaborate set of 
rules formulated to facilitate 
justice. Their difficulty in in- 
sulating the administration of 
justice from the inquisitor’s zeal 
is on that account all the more 
persuasive. The judicial proc- 
esses of administrative agencies 
are inherently in need of Con- 
gressional guidance and judicial 
supervision and restraint. 


The Purpose 


In commenting on the Filled Milk Act U. S. C. A. 
§§ 61-63 Justice Letts said in Carolene Products v. Wallace, 
27 F Supp 110 that the purpose of the act was to forbid 
“The competition of a cocoanut grove with the American 


” 
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Peibliomaiia 


By MAX SANDER — 


OME people think that collect- 

ing old books is a kind of 
mild insanity. The collector, on 
his side, smiles upon the igno- 
rant who cannot understand the 
enjoyment of collecting. The 
philosopher says: Ne quid nim- 
is, go not too far. But of all 
adages this one is the most diffi- 
cult to follow. The bibliophile is 
the master of his books, the bib- 
liomaniac their slave. With the 
development of bibliomania, the 
friendly, warming flame of a 
hobby becomes a devastating, 
ravaging wildfire, a tempest of 
loosened and vehement passions. 
We are then in the presence of a 
pathological, irresistible mental 
compulsion, which has produced 
more than one crime interesting 
enough to be remembered. 
The most noteworthy concerns a 
Spaniard, Don Vincente, whose 
circumstances inspired Gustave 
Flaubert to write a novel (see 
his Oeuvres de Jeunesse Iné- 
dites, vol I, Paris, 1910). 

As a young man, Don Vin- 
cente was a monk in the Cister- 
ciens cloister Poblet near Tar- 
ragona, and because of his pas- 
sion for books he was made 
keeper of the cloister’s valuable 
library. During a political dis- 
turbance of the time the cloister 
was pillaged, and there was good 


24 


Condensed from 
Journal of Criminal 
Law and Criminology 


ees 


reason to believe that Don Vin. 
cente had been familiar with the 
plunderers. It was hinted that 
he had shown the place where 
the cloister’s gold and _ silver 
treasures were hidden, in order 
to secure precious books for him- 
self. Be that as it may, he went 
to Barcelona and opened a book- 
shop with a remarkable stock of 
rare books, which was patronized 
by all collectors although he al- 
most never sold a really impor- 
tant item. His frugal livelihood 
and small business expenses 
could be covered by selling 
cheaper stock. He was never 
seen reading a book; only to own 
them and look at them, to tur 
over their leaves was of interest 
to him. When he had a chanee 
to buy a precious book, he was 
obliged to sell something more 
substantial from his _ beloved 
stock, but even then the buyer 
almost had to wrench away his 
acquisition before Don Vincente 
reluctantly parted with it. 

In the middle of 1836 a book 
auction, eagerly awaited by all 
collectors, was held at Barcelona. 
Nothing less than the unique 
copy of a famous book was of- 
fered, Furs e Ordinacions, print 
ed at Valencia in 1482 by Lam- 
berto Palmar, the first printer 
in Spain. The booksellers, tak 


ing act 
had fo 
to buy 
they k 
to the 
tered | 
the s 
Patxot 
shop 
When 
called 
seeme 
derous 
ous, 2 
4,555 1 
Vince! 
loss, 
along 
take t 
a sm: 
highe: 
next | 
at Spe 
Thr 
of the 
the st 
fire: 
When 
cleare 
was 1 
series 
some 
later, 
a pri 
two ¢ 
lowec 
of th 
an a 
litera 
judg. 
gethe 
derec 
neve! 
the \ 





nal 
ology 


1 Vin- 
th the 
1 that 
where 
silver 
order 
r him- 
. Went 
book- 
ock of 
nized 
he al- 
mpor- 
lihood 
yenses 
elling 
never 
O Own 
» turn 
terest 
hance 
e was 
more 
loved 
buyer 
y his 
icente 


book 
oy all 
elona. 
nique 
as of- 
print 
Lam- 
rinter 
, tak- 


CASE AND 


ing action against Don Vincente, 
had formed a syndicate in order 
to buy the book in common, for 
they knew that it would be lost 
to the trade forever if it once en- 
tered his shop. The bidder for 
the syndicate was Augustino 
Patxot, a dealer who had his 
shop near Don _ Vincente’s. 
When the famous book was 
called up in the salesroom, it 
seemed less a sale than a mur- 
derous duel. Patxot was victori- 
ous, acquiring the volume for 
4,555 reali (about $300.00). Don 
Vincente appeared insane at this 
loss, muttered threats, reeled 
along the street and did not even 
take the “‘reales de consolacion,” 
a small amount of money the 
highest bidder had to pay the 
next highest, as was the custom 
at Spanish auctions. 

Three days later, in the middle 
of the night, the inhabitants of 
the street were awakened by a 
fre: Patxot’s shop was blazing. 
When the heaps of ashes were 
cleared away, a charred body 
was found. And then began a 
series of inexplicable and grue- 
some discoveries. A few weeks 
later, in a suburb, the corpse of 
a priest was found pierced by 
two dagger wounds. There fol- 
lowed other sinister discoveries 
of the same kind: the bodies of 
an alderman, a young German 
literator, a well-known poet, a 
judge, a municipal official—alto- 
gether nine men—and all mur- 
dered by stabbing. There were 
hever indications of robbery; 
the victims’ clothes always con- 
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tained their money and valua- 
bles. Political motives, too, 
seemed to be out of the question, 
since the murdered men be- 
longed to both of the struggling 
political parties in Spain. And 
reasons of personal revenge 
seemed excluded: all of the men 
had been peaceful, quiet individ- 
uals without personal enemies. 
But there was one thing they all 
had in common: they were cul- 
tured men, dedicated to learning 
and reading. 

As Don Vincente had done 
very little to ingratiate himself 
with his colleagues, intimation 
of his guilt found willing ears. 
The authorities, in order to show 
the populace that they were not 
sleeping, ordered a search of his 
home, at first without any prac- 
tical results. The sheriff rum- 
maged through his belongings, 
but found no clues. At last he 
saw on an upper shelf a book, 
Directorium Inquisitorum. Since 
the public had connected Don 
Vincente with this hated insti- 
tution, and in order not to return 
quite empty-handed, he ordered 
his assistant to remove the book. 
In doing so another’ book 
tumbled down, open, at the feet 
of the officer. He was not a 
bookman, but, remembering the 
auction sale and the fire in the 
buyer’s shop, the title was well 
fixed in his mind. Taking quick 
action, he arrested Don Vin- 
cente, in spite of his protestation 
that the volume that had been 
found was another copy of the 
famous book. 
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In jail he continued to protest 
his innocence, notwithstanding 
the fact that a careful examina- 
tion of his whole stock had shown 
that some of his books had be- 
longed to the murdered men. 
The inquiring magistrate under- 
stood the kind of maniac he 
had to deal with and promised 
that his books would be taken 
care of and kept together, 
though their owner were found 
guilty. As soon as he believed 
that there was nothing to fear 
for his beloved books, he told the 
plain truth. In court he con- 


fessed quietly that he had slipped 
into Patxot’s shop, knowing that 
the man slept in a back room. 
He strangled his victim, took the 
famous book, and set the shop 


afire. Had he also taken money? 
asked the president. Insulted, 
Don Vincente answered: “No, 
I am not a thief.” Had he hated 
Patxot? “Not at all; in order to 
get the book I had to strangle 
him, but I did it without bad 
feelings.” Regarding the other 
homicides, he declared that the 
priest had insisted upon buying 
a book and he had been so weak 
as to yield. As soon as the priest 
had gone away, he ran after him, 
attempting to cancel the deal, 
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but without success. When they 
arrived at a deserted suburb, 
still quarreling, he stabbed the 
priest in order to get the book. 
“But,” he said, “I gave him ab- 
solution in extremis and then 
finished him with a second stab.” 

To defend himself for the 
crime of murder seemed to him 
not even worth-while, but to be 
considered guilty of having mu- 
tilated a precious book—that he 
could not concede. His lawyer 
pleaded not guilty, contending 
that it was out of the question 
to execute an insane man; be 
sides, there was no real evi- 
dence: the confession of a luna- 
tic had no value whatsoever. 
The confession of his client was 
full of contradictions, and to 
prove this assertion he produced 
a catalogue of a French book 
seller who offered another copy 
of the famous book which had 
prompted the man to become a 
criminal. Until that moment 
the defendant had been quite 
serene; but as soon as he heard 
these words he shrieked franti- 
cally: “Mr. President I have 
committed a dreadful mistake; 
my copy is not unique!” Until 
execution he repeated again and 
again: “My copy is not unique.” 


Pleading Guilty 


Response to a divorce action by plaintiff: 
“10th. For further plea in this behalf, this defendant al- 
leges that the defendant is a habitual drunkard.” 

It is evident there was a misprint, however, of defendant 


for plaintiff. 


Contributor: H. F. Rawls, Nahunta, Ga. 





Among the New Decisions 


Animals — railroad’s liability 
for killing. A mule is caught 
between the ties of a railroad 
trestle. A crack train comes 
along and is flagged down. To 
get a wrecker to remove the ani- 
mal would require a delay of 
three hours. The conductor de- 
cided to shoot the mule and cut 
its legs off. Is the railroad lia- 
ble? These facts were present- 
ed the Arkansas Supreme Court 
in Chicago, Rock Island and 
Pacific R. Co. v. Boyles, 159 
ALR 150, 187 SW2d 719. 

Justice Smith delivered the 
opinion of the Court holding a 
jury question was presented. 

The annotation in 159 ALR 
152 discusses “Liability of rail- 
road company for negligence in 
extricating animal caught in 
tracks or trestle.” 


Attorneys — practice of law 
by abstract company. In an im- 
portant case, Hexter Title and 
Abstract Co. v. Grievance Com- 
mittee, 142 Tex 506, 157 ALR 
268, 179 SW2d 946, Ch. J. Alex- 
ander handed down a far reach- 
ing opinion upholding an injunc- 
tion restraining an abstract 
company from doing certain acts 
constituting practice of law. 
Chief among these were the 
preparation of deeds, mortgages, 
deeds of trust in connection 


with the preparation of an ab- 
stract of title without the sale 
of title insurance. This was 
held not to be affected by the 
fact that no additional charge 
was made for such service. 

The annotation in 157 ALR 
282 on “Right of corporation to 
perform or to hold itself out as 
ready to perform functions in 
the nature of legal services,” 
discusses what amounts to cor- 
porate practice of law. 


Automobiles — statutory lia- 
bility of owner for negligence of 
one operating automobile with 
permission. Justice Shenk, of 
the California Supreme Court, 
delivered an instructive opinion 
in Burgess v. Cahill, 26 Cal2d 
Adv p 239, 159 ALR 1304, 158 
P2d 393, holding that liability 
under a statute making an auto- 
mobile owner liable for its negli- 
gent operation by any person 
operating it with his permission, 
express or implied, does not, 
where his implied consent is in 
question, turn on the question of 
his knowledge or information as 
to the intended use of the car. 

The annotation in 159 ALR 
1309 on “Scope of consent or 
permission with respect to time 
or place of operation of car by 
another as affecting owner’s lia- 
bility for injury” discusses the 
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various cases construing similar 
statutes in respect to the con- 
sent of the owner. 


Conflict of Laws — brokerage 
contracts. The Utah Supreme 
Court in an opinion by Justice 
Wolfe held in Johnson v. Allen, 
159 ALR 256, 158 P2d 134, that 
the validity of a real-estate 
brokerage contract is governed 
by the law of the place of mak- 
ing the contract rather than by 
the law of the situs of the prop- 
erty to which it relates. 

An excellent annotation dis- 
cussing all the conflict of law 
cases dealing with brokerage 
contracts appears in 159 ALR 
266. 


Constitutional Law — rule 
making power of Supreme 
Court. Justice Terrell, of the 
Florida Supreme Court, in Peti- 
tion of Florida State Bar Asso- 
ciation, 158 ALR 699, 21 So2d 
605, in a very able opinion held 
that the power to regulate prac- 
tice in the courts being one con- 
stitutionally exercisable both by 
the courts and the legislature, 
no unconstitutional delegation of 
power is made by a statute au- 
thorizing the Supreme Court of 
a state to prescribe rules, forms 
of process, writs, pleadings, mo- 
tions, and the practice and pro- 
cedure in actions at law or in 
equity and in statutory and ex- 
traordinary proceedings in the 
courts of first instance. 

The annotation in 158 ALR 
705, supplementing an earlier 
one in the series, treats “Power 
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of court to prescribe rules of 
pleading, practice, or proce- 
dure.” 


Contracts — advertisement as 
offer or proposal. Judge Sparks, 
of the United States Circuit 
Court of Appeals, Seventh Cir- 
cuit, recently wrote an interest- 
ing decision holding that an ad- 
vertisement, published in a 
paper circulating among deal- 
ers in municipal bonds, stating 
that, “for the convenience of 
bondholders who may wish to 
surrender their bonds, the 
Board of County Commissioners 
of [name] has arranged to pro- 
vide funds for the purchase of 
the above described bonds at 
par and interest to December 1, 
1941. Holders may send their 
bonds to the Manufacturers’ 
Trust Company for surrender 
pursuant to such terms,” is not 
a mere proposal to negotiate, 
but an offer which may by ac- 
ceptance be converted into a 
contract. 


The principal authorities re- 
lied on in support of this holding 
were 12 Am Jur, Contracts, Sec- 
tions 28, 29, and Williston on 
Contracts, Revised Edition, Vol- 
ume 1, Section 27. 

The annotation in 157 ALR 
743 treats the broader question 
of “Advertisement or circular 
letter addressed to public or spe- 
cial class of persons, and relat- 
ing to purchase or sale, as an 
offer acceptance of which will 
consummate a contract.” 
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Corporations — authority of 
officer to employ real estate 
broker. The Virginia Court in 
Mosell Realty Corp. v. Schofield, 
1838 Va 782, 159 ALR 786, 33 
SE2d 774, in an opinion by Jus- 
tice Eggleston held that the 
president of a corporation, with- 
out authority to sell its proper- 
ty, is without authority to bind 
it by a contract with a broker to 
find a purchaser for it. 


The annotation in 159 ALR 
796 shows the circumstances un- 
der which a corporate officer has 
been held empowered to employ 
brokers for the sale of corporate 
property. 


Credit Card — rights and lia- 
bilities of issuer of. In Gulf Re- 
fning Co. v. Williams Roofing 
Co, 158 ALR 754, 186 SW2d 
790, it was held in an opinion 
written by Judge Millwee that 
where a credit card issued by an 
oil company was stolen by a 
trusted employee of a distribu- 
tor of the oil company’s prod- 
ucts, and another such employee 
promised to recover and return 
the card, and the carelessness, 
and in some instances, actual 
collusion of other dealers, en- 
abled the thief to obtain goods 
by using the card, the careless- 
ness of the employee of the one 
to whom the card was issued in 
leaving the card at a service 
station at which he made a pur- 
chase cannot be considered as 
having contributed most to 
cause the loss. 


In an interesting annotation 
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in 158 ALR 762 dealing with 
credit cards, “courtesy” cards 
and credit plates the question is 
exhaustively covered. 


Criminal Law — OPA price 
as fixing value in prosecution for 
larceny. The Oklahoma Crimi- 
nal Court of Appeals in Fugate 
v. Oklahoma, 157 ALR 1299, 158 
P2d 177, in an opinion written 
by Judge Barefoot holds that 
the OPA ceiling price does not 
control the value of property. 
In this case a conviction for 
grand larceny of automobile 
tire, tube and wheel was upheld 
although the OPA ceiling price 
for the accessories totaled less 
than the amount necessary to 
sustain the charge of grand lar- 
ceny. 

The annotation in 157 ALR 
1303 covers the title “Fixed or 
controlled price as affecting val- 
ue of goods for purpose of de- 
termining degree of larceny.” 


Default Judgment — scope of 
clerk’s statutory authority. In 
Kimbel v. Osborn, 158 ALR 
1079, 156 P2d 279, the Wyoming 
court held in an opinion by 
Judge Riner that the statutory 
authority of clerks of courts to 
enter default judgment is limit- 
ed to ministerial duties and that 
whenever it appears that judi- 
cial action is necessary to the 
proper draught or entry of the 
judgment, the clerk is without 
power to act. 

An extensive annotation in 
i58 ALR 1091 discusses “Valid- 
ity, construction, and applica- 
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tion of statutes providing for 
entry of default judgment by 
clerk without intervention of 
court or judge.” 


Divorce Judgment — setting 
aside default. Judge Young- 
dahl, of the Minnesota Supreme 
Court, wrote a very interesting 
opinion in Cahaley v. Cahaley, 
216 Minn 175, 157 ALR 1, 12 
NW2d 182, which held that the 
exclusion of divorce cases from 
the statutory provisions govern- 
ing relief from default judg- 
ments does not affect the inher- 
ent power of the court to grant 
relief to a party to a divorce 
suit. who has been denied an op- 
portunity to defend under such 
circumstances as amount to a 
fraud on the court and the ad- 
ministration of justice. 


The editors of ALR have pre- 
pared an excellent annotation on 
the broader question on “Power 
of court, in absence of express 
authority, to grant relief from 
judgment by default in divorce 
action.” See 157 ALR 6. 


Evidence — burden of proof 
as to last clear chance doctrine. 
In Gregory v. Maine Central R. 
Co., 159 ALR 714, 59 NE2d 471, 
the Massachusetts Court in an 
opinion by Justice Lummus, ap- 
plying the Maine Law, held that 
where by statute the burden of 
proving contributory negligence 
is on defendant, the defendant 
is, as an incident to that burden, 
required to prove, when it be- 
comes material, that plaintiff is 
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not entitled to the benefit of the 
last clear chance doctrine. 


The annotation in 159 ALR 
724 treats the broad question of 
“Burden of proof as to doctrine 
of last clear chance.” 


Evidence — objections to evi. 
dence at former trial. When the 
transcript of testimony at a for. 
mer trial is introduced as ey: 
dence at a subsequent trial can 
objections available but not 
urged at the former trial he 
raised? Chief Justice Marble 
of the Supreme Court of New 
Hampshire, wrote an opinion ap- 
swering the question in the af. 
firmative in Calley v. Boston & 
M. R. Co., 159 ALR 115, 42 A2d 
329. 

The annotation in 159 ALR 
119 however shows that some 
courts answer the question in 
the negative. 


Evidence — qualification a 
expert to testify as to value of 
real property. Judge Goodrich, 
of the United States Circuit 
Court of Appeals for Third Cir- 
cuit, delivered an opinion in 
United States v. Parcels of 
Land, 159 ALR 1, 145 F2d 374, 
holding that a trial court does 
not abuse its discretion in allow- 
ing a registered professional 
engineer and builder to testify 
as an expert on the question of 
the value of land taken by the 
government for defense housing 
purposes, as against the objec 
tion that he is not shown to 
have had sufficient familiarity 
with the general selling price of 
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similar property in the neigh- 
porhood, where he testifies as to 
knowledge of two sales of plots 
for residential purposes in the 
general neighborhood, and it is 
shown that he had been engaged 
in the building business in the 
city for twenty years and had 
built and sold approximately two 
thousand houses, that he was an 
officer of the Home Builders As- 
sociation and knew what ground 
builders in the city were buying, 
that he had examined the official 
contour maps and was familiar 
with street improvements, the 
lines and grades of the prop- 
erty, the width of the street, 
the transportation facilities, 
the presence of schools and 
churches, etc. 

The annotation accompanying 
this case in 159 ALR 7-98 con- 
tains an unusually good discus- 
sion of all the decisions on opin- 
ion evidence as to value of real- 


ty. 


Evidence — silence of spouse. 
The failure of a husband to an- 
swer the “back seat driving” of 
his wife was held in Ross v. 
Hayes (Oregon) 158 ALR 452, 
157 P2d 517, to constitute an in- 
ference from silence admissible 
as evidence under a code provi- 
sion that evidence may be given 
of a declaration or act of anoth- 
er in the presence and within 
the observation of a party and 
of his conduct in relation to it. 
Judge Bailey delivered the opin- 
ion of the court. 

The courts are not agreed on 
the admissibility of such evi- 
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dence where the effect of the 
marital relationship has been 
discussed. See the annotation 
in 158 ALR 465. 


Executors and Administrators 
— disqualification for age and 
infirmity. Justice Simpson, of 
the Alabama Supreme Court, 
rendered an interesting opinion 
in Griffin v. Irwin, 158 ALR 288, 
21 So2d 668, holding that old 
age and bodily infirmities do not 
disqualify one from acting as an 
executor in the absence of a 
showing that such debility pre- 
vented an intelligent capacity to 
execute the duties of the office 
of administrator. 


The annotation in 158 ALR 
— discusses the question in de- 
tail. 


Fair Labor Standards Act — 
employees within. Judge Bush- 
nell in the case of Basik v. Gen- 
eral Motors Corp., 311 Mich 705, 
159 ALR 966, 19 NW2d 142, 
wrote a well-reasoned opinion 
hoiding that employees engaged 
in preparing, distributing, and 
serving food and drink to such 
of the operatives in the plant of 
their common employer, en- 
gaged in the production of 
goods for commerce, as may de- 
sire to purchase them are per- 
missibly found also to be en- 
gaged in the production of goods 
for commerce within the Federal 
Fair Labor Standards Act, 
which by its terms is applicable 
to an employee engaged in any 
position or occupation necessary 
to the production of goods, 
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where the evidence shows that 
it is not practicable during the 
brief luncheon and rest periods 
to leave the plant to procure 
food and that production effi- 
ciency is increased if the work- 
ers are adequately fed. 

The annotation in 159 ALR 
970 is on the subject “Persons 
employed in connection with 
furnishing meals to employees 
engaged in interstate commerce 
or in the production of goods for 
interstate commerce, as them- 
selves ‘engaged in commerce or 
in the production of goods for 
commerce’ within Fair Labor 
Standards Act.” 


Fair Labor Standards Act — 
release or waiver. Circuit Judge 
Frank, of the Second Circuit, 
delivered the opinion of the 
court in Fleming v. Post, 158 
ALR 1384, 146 F2d 441, hold- 
ing that neither the right, under 
the Federal Fair Labor Stand- 
ards Act, to the payment of back 
minimum and overtime wages, 
nor the right to recover an equal 
amount as liquidated damages, 
can be validly released. 

The circumstances under 
which waiver, release, comprom- 
ise, payment, etc., will affect an 
action for back overtime under 
the act are discussed in the an- 
notation in 158 ALR 1389. 


Federal Jurisdiction — pro- 
bate matters. In the United 
States Circuit Court of Appeals 
for the Ninth Circuit, Judge 
Healy held in Blacker v. Thatch- 
er, 158 ALR 1, 145 F2d 255, 
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that a Federal court of equity 
having, because of diversity of 
citizenship, jurisdiction of a 
suit to determine the extent to 
which a will is effective to dis- 
pose of testator’s property, may 
not, on principles of comity, de- 
cline to exercise it because the 
question could have been raised 
in the state court in which the 
testator’s estate is in process of 
administration. 

An annotation in 158 ALR 
pages 9-76 discusses “Jurisdic- 
tion of Federal courts, in cases 
of diversity of citizenship, over 
suit affecting probate or other 
matters concerning administra- 
tion of decedent’s estate.” 


Injunction — superior officer 
as necessary party to suit 
against subordinate. A practi- 
cal question which has been of 
concern to many lawyers was 
decided in Neher v. Harwood, 
158 ALR 1116, 128 F2d 846. 
Circuit Judge Stephens, of the 
Ninth Circuit, wrote the opinion 
in which it was held that the 
Postmaster General is an indis- 
pensable party to a suit to en- 
join a postmaster from carrying 
into effect a mail fraud order. 

The annotation in 158 ALR 
1126 discusses the many deci- 
sions on the practical question 
of “Superior Federal officer as 
necessary party defendant in 
suit to enjoin official acts of sub- 
ordinate.” 


Insolvency — “going concern” 
value as element. According to 
the California Supreme Court, 






Use 


quity 


Y : Do You “Want eee 


nt to 
> dis- 90% of the ti oe oa 7 
“may to save 90% of the time spent in finding law? 
: - to save 98% of the time spent in reading law? 
e 

‘aised to increase your working output? 
h the 
ss of 
ALR 
isdic- Here Is How It Can Be Done 
cases 

over 
other # Use AMERICAN LAW REPORTS 
istra- 7 

ANNOTATED 

fficer 

suit * A.L.R., by reason of the fact that the annotations give you a complete 
racti- picture of the case law, will quickly disclose the exact cases you are 
en of looking for. 

was * A.L.R. is well known for its astonishing accuracy in presenting the 
wood, real holding of the cases. 

846. 
f the * A.L.R., with its over 15,000 exhaustive treatments of legal questions, 
inion has information of value on the many questions in your practice. 
t the 
indis- * The daily use of A.L.R. will broaden your knowledge as well as give 
Oo en- you more time for community activities. 
rying * Satisfy these legal wants. If you do not now subscribe to A.L.R., write 
Yr. for full information today. 
ALR 

deci- 
a THE LAWYERS CO-OPERATIVE PUBLISHING COMPANY 
+ in Rochester 3, New York 
' sub- 

BANCROFT-WHITNEY COMPANY 

> ” e 2 = 
a ip San Francisco I, California 

gz 


ourt, 





34 


opinion by Justice Shenk, a 
building and loan association is 
insolvent within the meaning of 
a statute permitting seizure by 
the state building and loan com- 
missioner, although no consider- 
ation has been taken of whether 
or not as a “going concern” the 
association may have a reason- 
able possibility of paying off its 
debts sometime in the indefinite 
future. 

The annotation in 158 ALR 
968 discusses “ ‘Going concern’ 
value as a factor in determining 
solvency or insolvency.” 
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Insurance — what amounts to 
vacancy. Justice Browning, of 
the Court of Appeals of Vir- 
ginia, is the author of an opin- 
ion in Aldridge v. Piedmont Fire 
Insurance Co., 158 ALR 892, 33 
SE2d 634, which holds that a 
barn used for the horses and 
equipment of a riding school be- 
comes vacant within the mean- 
ing of a vacancy provision of a 
fire insurance policy thereon, 
when the horses and equipment 
are removed therefrom, though 
a tractor and some old lumber 
are stored therein. 

The annotation in 158 ALR 
894 discusses “Vacancy or unoc- 
cupancy within fire insurance 
policy, of buildmg other than 
dwelling.” 


Labor Relations Act — em- 
ployer’s right to prohibit solici- 
tation of Union members. The 
son of the member of a firm, al- 
though employed by the firm, 
cannot vote in a plant election 
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under the National Labor Rela- 
tions Act provision excluding 
from voting “any individual em- 
ployed by his parent or spouse,” 
National Labor Relations Board 
v. Hofmann, 157 ALR 1149, 147 
F2d 679. 


* Judge Goodrich based the 
opinion on the theory that in the 
field of administrative process 
the court should uphold the 
judgment of the administrative 
agency in the absence of a show- 
ing that it was clearly wrong. 

The annotation in 157 ALR 
1152 discusses “Construction 
and application of provision of 
National Labor Relations Act to 
effect that term ‘employee’ shall 
not include individual employed 
by his parent or spouse.” 


Libel and Slander — privilege 
as affected by jurisdiction of the 
court. Two insurance companies 
were held not protected by the 
doctrine of privilege from suit 
for slander when they joined in 
a suit for a declaratory judg- 
ment on insurance policies not 
aggregating the necessary juris- 
dictional amount to sustain Fed- 
eral jurisdiction. See Hager v. 
Major (Mo) 158 ALR 584, 186 
SW (2d) 564. 

Commissioner Bradley wrote 
a very clear opinion and, as the 
annotation in 158 ALR 592 
shows, follows the rule obtain- 
ing in most other jurisdictions 
to the effect that lack of juris- 
diction destroys the privilege of 
defamatory matter attaching to 
judicial proceedings. 
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Limitation of Actions — when 
action for personal injury is ex 
contractu. Justice Hudson, of 
the Maine Supreme Judicial 
Court, in Doughty v. Maine Cen- 
tral Transportation Company, 
157 ALR 759, 39 A2d 758, held 
that the fact that a passenger 
injured through a carrier’s neg- 
ligence may sue in tort as well 
as in assumpsit does not make 
the statute of limitations gov- 
erning “‘actions of tort for inju- 
ries to the person” applicable to 
his action in assumpsit. 

The ALR annotation, supple- 
menting an earlier treatment in 
the ALR series, shows many in- 
teresting applications of this 
question. See 157 ALR 763. 


Marriage — effect of cohabita- 


tion after attaining marriage- 
able age. In Keith v. Pack, 
(Tenn) 159 ALR 101, 187 SW2d 
618, Chief Justice Green, of the 
Tennessee Court, held that 
where, by the law of the state 
in which the marriage took 
place, a marriage, invalid when 
contracted because one of the 
parties was under age, becomes 
valid when ratified by cohabita- 
tion after reaching marriageable 
age, the validity of the marriage 
will be recognized elsewhere, al- 
though such cohabitation was 
not in the state where the mar- 
riage ceremony was performed. 

The annotation in 159 ALR 
104 discusses “Ratification of 
marriage by one under age, up- 
on attaining marriageable age.” 


Master and Servant — consid- 
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eration for additional compensa- 
tion to employee. The Wyoming 
Supreme Court in an able opin- 
ion by Chief Justice Kimball 
held in Long v. Forbes, 58 Wyo 
583, 158 ALR 224, 136 P2d 242, 
a promise to pay an employee an 
additional $50 a month, to be 
held for him until the termina- 
tion of the employment, is sup- 
ported by a sufficient considera- 
tion, where he continues in the 
employment in reliance on the 
promise. 


An extensive annotation on 
consideration for change of 
terms of employment appears in 
158 ALR 231. 


Religious Societies — propri- 
ety of court ordering election to 
determine dispute. In Elston v. 
Wilborn (Ark) 158 ALR 179, 
186 SW2d 662, Judge McFaddin 
held that it was not proper for 
a court to make the outcome of 
action arising out of a dispute 
depend upon an election. The 
basis of the decision is that the 
rights of the parties depend on 
the facts as they existed at the 
time the action was instituted. 


The annotation in 158 ALR 
182 discusses this question. 


Restitution and Unjust En- 
richment — recovery of money 
paid to discharge supposed lien. 
The Massachusetts Court in a 
very fine opinion by Justice 
Lummus held in National Shaw- 
mut Bank v. Fidelity Mutual 
Life Insurance Co., 159 ALR 
478, 61 NE2d 18, that a bank 
which discounted a note secured 
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by an assignment of life insur- 
ance policies, both purporting to 
be signed by the insured, but in 
fact forged, the proceeds of 
which were used to pay off a 
loan made by the insurer on the 
policies upon a forged applica- 
tion and policy loan agreement, 
may, on the ground of unjust 
enrichment, recover from the in- 
surer the amount paid, since 
such payment works no preju- 
dice to the rights and remedies 
of the insurer against the forg- 
er. 

One phase of this growing 
subject in the law is discussed 
in the annotation in 159 ALR 
487 under the title, “Right to 
restitution of one paying, or ad- 
vancing money upon the same 
security to pay, debt secured by 
supposedly valid lien, where the 
lien proves invalid.” 


Sale — express warranty in 


advertising matter. In an ac- 
tion for breach of warranty for 
sale of a ladder where the jury 
found for the plaintiff, Commis- 
sioner Barrett, of the Missouri 
Supreme Court, in Turner v. 
Central Hardware Co., 158 ALR 
1402, 186 SW2d 603, wrote an 
opinion in which it was held that 
all the circumstances of a sale, 
including an _ advertisement 
which the purchaser brought to 
the advertiser’s store and 
showed to a clerk in making in- 
quiry for the goods advertised, 
and the ensuing conversation, 
are to be considered in determin- 
ing whether there was a war- 
ranty of the goods or mere 


COMMENT 


expression of opinion 
amounting to a warranty. 

The annotation in 158 ALR 
1413 discusses this very practi- 
cal question. 


not 


Taxes — payment by deposit 
in mail. Although the Arizona 
Supreme Court in an opinion by 
Judge Morgan in the case of 
General Petroleum Corporation 
v. Smith, 158 ALR 364, 157 P2d 
356, took the very liberal view 
that a taxpayer who had mailed 
payment of the tax in time for 
it to have been received before 
the date penalties became effec- 
tive was excused from the penal- 
ty, the annotation on this ques- 
tion in 158 ALR 370 shows that 
it is a dangerous practice to 
mail your tax payment on the 
last day. 


Unemployment Compensation 
— what constitutes unemploy- 
ment. Judge Gallagher, of the 
Minnesota Supreme Court, in 
Fannon v. Federal Cartridge 
Corporation, 158 ALR 389, 18 
NW2d 249, in a very interesting 
opinion held that where circum- 
stances connected with the em- 
ployment result in an employee’s 
ilmess and make it impossible 
for the employee to continue 
therein because of serious dan- 
ger to health, his termination of 
the employment for this reason 
is for “good cause attributable 
to the employer” within the pro- 
vision of the unemployment 
compensation law that an in- 
dividual shall be disqualified for 
benefits, and all wage credit 
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earned in his employment shall 
be canceled, if such individual 
voluntarily and without good 
cause attributable to the em- 
ployer discontinues his employ- 
ment by such employer. 

The annotation in 158 ALR 
396 contains a discussion of 
“Circumstances of leaving em- 
ployment, availability for work, 
or nature of excuse for refusing 
re-employment, as_ affecting 
right to social security or un- 
employment compensation.” 


Wills — diplomatic officers — 
power to elect against will. The 
construction of treaty provi- 
sions relating to the power of 
the Consul-General of the Re- 
public of Poland to elect against 
a will was involved in the opin- 
ion of Justice Desmond, of the 
New York Court of Appeals, in 
the case of Re Zalewski, 292 NY 
332, 157 ALR 87, 55 NE2d 184. 
It was held that the “personal 
right of election” between a 
widow’s statutory rights in her 
husband’s estate may be exer- 
cised by a consul under a treaty 
provision without direct approv- 
al or authorization of the wife. 

The annotation in ALR is ex- 
ceedingly practical covering the 
question, “Rights and powers of 
consul in respect of decedent’s 
estate.” See 157 ALR 98. 


COMMENT 37 


Wills — effect of renunciation 
by legatee on substitutional gift. 
The New York Court in Re War- 
ing, 293 NY 186, 157 ALR 1101, 
56 NE2d 543, opinion by Rippey, 
J., decided that a substitutional 
bequest in a will did not become 
operative upon a renunciation 
by the remainderman. 

In view of this decision and 
the other case law announced in 
the annotation in 157 ALR 1104, 
it appears that the perfect will 
should provide for the effect of 
renunciation by a beneficiary. 


Wills — what passes under 
devise of “homestead.” Judge 
Rees, of the Kentucky Court of 
Appeals, in Kelly v. Kelly, 158 
ALR 793, 186 SW2d 902, held 
that a life estate, and not mere- 
ly the statutory homestead to 
the extent of $1000, is contem- 
plated by a testamentary provi- 
sion that testator’s wife, to 
whom he also bequeathed his 
personal property free of its 
debts, should “have and enjoy 
a homestead in my farm if she 
cares to live upon it, but if not, 
then it is my will that she have 
her dower interest in my farm.” 

An exhaustive annotation on 
“What passes under devise of 
‘homestead’” appears in 158 
ALR 796. 


Correct 


The victim said that when he left the cafe with his two 
pretty companions he had $60 on him besides several pock- 


ets full of loose change. 


But after being hit on the head 


he says he woke up without a dame. 


—Painter (Okla.) Recorder. 





A Long or A Short Monopoly 


for Copyright? By ZECHARIAH CHAFEE, J. 


LONG or a short monopoly? 
Recall that our primary 
purpose is to benefit the author. 
One’s first impression is, that 
the longer the monopoly, the 
better for him. How far this is 
from being true was pointed out 
by. Macaulay i in 1841: 
oak the evil effects of the 
monopoly are proportioned to 
the length of its duration. But 
the good effects for the sake of 
which we bear with the evil ef- 
fects are by no means propor- 
tioned to the length of its dura- 
tion. A monopoly of sixty years 
produces twice as much evil as a 
monopoly of thirty years, and 
thrice as much evil as a monopo- 
ly of twenty years. But it is by 
no means the fact that a posthu- 
mous monopoly of sixty years 
gives to an author thrice as 
much pleasure and thrice as 
strong a motive as a posthumous 
monopoly of twenty years. On 
the contrary, the difference is so 
small as to be hardly percepti- 
ble. We all know how faintly 
we are affected by the prospect 
of very distant advantages, even 
when they are advantages which 


*An extract from an article by 
Professor Chafee of Harvard Law 
School appearing in the September 
1945 issue of the Columbia Law Re- 
view, under the title “Reflections on 
the Law of Copyright.” 
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we may reasonably hope that we 
shall ourselves enjoy. But a 
advantage that is to be enjoyei 
more than half a century afte 
we are dead, by somebody, we 
know not by whom, perhaps by 
somebody unborn, by somebody 
utterly unconnected with us. is 
really no motive at all to action 

Considered as a boon to 
(authors, long posthumous dur. 
tion of the copyright monopoly) 
is a mere nullity; but, consid- 
ered as an impost on the public, 
it is no nullity, but a very seriou 
and pernicious reality. I wil 
take an example. Dr. Johns 
died fifty-six years ago. If th 
law (prolonged the copyright for 
sixty years after the author’ 
death), somebody would now 
have the monopoly of Dr. John 
son’s works. Who that some 
body would be it is impossible to 
say; but we may venture t 
guess. I guess, then, that it 
would have been some booksel- 
er, who was the assign of anoth- 
er bookseller, who was the gran¢- 
son of a third bookseller, who 
had bought the copyright from 
Black Frank, the Doctor’s serv- 
ant and residuary legatee, i 
1785 or 1786. Now, would the 
knowledge that this copyright 
would exist in 1841 have been’ 
source of gratification to Johi 
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son? Would it have stimulated 
his exertions? Would it have 
once drawn him out of his bed 
before noon? Would it have 
once cheered him under a fit of 
the spleen? Would it have in- 
duced him to give us one more 
allegory, one more life of a poet, 
one more imitation of Juvenal? 
I firmly believe not. I firmly be- 
lieve that a hundred years ago, 
when he was writing our debates 
for the Gentleman’s Magazine, 
he would very much rather have 
had twopence to buy a plate of 
shin of beef at a cook’s shop un- 
derground. Considered as a re- 
ward to him, the difference be- 
tween a twenty years’ term and 
a sixty years’ term of posthu- 
mous copyright would have been 
nothing or next to nothing. But 
is the difference nothing to us? 
I can buy Rasselas for sixpence; 
I might have had to give five 
shillings for it. I can buy the 
Dictionary, the entire genuine 
Dictionary, for two guineas, per- 
haps for less; I might have had 
to give five or six guineas for it. 
Do I grudge this to a man like 
Dr. Johnson? Not at all. Show 
me that the prospect of this boon 
roused him to any vigorous ef- 
fort, or sustained his spirits un- 
der depressing circumstances, 
and I am quite willing to pay the 
price of such an object, heavy as 
that price is. But what I do 
complain of is that my circum- 
stances are to be worse, and 
Johnson’s none the better; that 
I am to give five pounds for what 
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to him was not worth a farth- 
ing.” 

Johnson was a childless wid- 
ower, and it may be supposed 
that an author with a widow 
and progeny would care more 
about a prolonged monopoly. 
Yet Macauley tells us that in the 
middle of the eighteenth century 
when the common-law copyright 
on Milton’s Works was supposed 
to be perpetual, Milton’s grand- 
daughter had to be relieved from 
abject poverty by a benefit per- 
formance of Comus at the very 
time that the publisher who 
owned Milton’s Works was en- 
joining a pirate in Chancery. 
Milton had sold his perpetual 
rights to the booksellers for 
cash down, and whatever hap- 
pened after that was of no use 
to him or his family. 

Plainly the kind of pecuniary 
bargain which the author makes 
with his publisher is a vital fact 
in determining whether a long 
monopoly is of value to the au- 
thor or not. If the author makes 
a royalty agreement for the life 
of the copyright, then he and his 
family will gain, the longer it is. 
But if the author sells his rights 
for a lump sum, the only value 
to him from length depends on 
whether it enhances the price 
which the publisher pays. Giv- 
en the speculative nature of pub- 
lishing, the price is not likely to 
be affected by the difference be- 
tween fifty-six years, let us say, 
and life plus fifty years. How 
much more would any publisher 
pay for the right to monopolize 
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after fifty-six years a book 
brought out in 1945? As Birrell 
says, “The money market takes 
short views.” A businessman 
remarked to J. M. Maguire that 
for him “fifteen years was eter- 
nity.” The publisher must have 
always shaped his lump-sum of- 
fer according to his expectation 
of sales within the first few 
years of the copyright. That is 
when he makes his killing. This 
is probably truer today than 
ever, because of the rapid wan- 
ing of most books and songs. 
Where are the Hit Parades of 
yesteryear? Leave out classics 
and lawbooks—how many books 
published before 1940 did law- 
yers read during 1944? Good 
publishing accounting writes off 
all books within three years aft- 
er publication as no longer an as- 
set. Rudy Vallee keeps The 
Maine Stein Song alive and the 
current motion picture To The 
Victor is drawn from a dog-story 
of 1898, but such resurrections 
are too problematical to raise the 
lump-sum price for a new book 
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or song. Royalties, however, re- 
flect the ups-and-downs of sales. 

In view of this great practical 
importance of the difference be- 
tween an outright sale and a roy- 
alty contract, a copyright stat- 
ute ought to pay some attention 
to the distinction. The 1909 Act 
does not. It is one of the merits 
of the Shotwell Bill that it does. 

Therefore, the last part of a 
long copyright does no good to 
the author who sells all his 
rights at once. It really taxes 
the readers for the benefit of the 
publisher. He gets a windfall 
for which he paid practically 
nothing. A long term is desir- 
able only if the author and his 
family are sure to get the bene- 
fit of the latter years. The law 
can accomplish this in various 
ways. It can require a royalty 
contract, at least for the latter 
years; or it can make rights in 
those years revert to the author 
and limit the effect of an out- 
right sale to the early part of 
the copyright. 


How’s Your Memory? 
Know Your Judges Quiz 


SELECT those Judges of the United States Supreme 
Court who were also Attorney Generals of the United 
States: David Josiah Brewer, Pierce Butler, Willis VanDe- 
vanter, Horace Gray, John Marshall Harlan, Charles Evans 
Hughes, Robert H. Jackson, James Clark McReynolds, Stan- 
ley F. Reed, Edward Terry Sanford, Harlan Fisk Stone, 
George Sutherland. 


Answers appear on page 50 





New York Bar 
Moves to Eliminate Labor Counselor's Racket 


Condensed from Unauthorized Practice News 


HERE is a “New Racket” in- 

volving the activities of un- 
authorized practitioners in the 
field of labor law. We are now 
happy to report that the New 
York County Lawyers Associa- 
tion has been successful in the 
first round of its attempt to sup- 
press this type of unauthorized 
practice in the State of New 
York. 

That committee filed a peti- 
tion in the Supreme Court of 
New York against Labor Rela- 
tions Counselor, to enjoin him 
from the unauthorized practice 
of law and to obtain an order ad- 
judging him guilty of contempt 
of court. The respondent moved 
to dismiss the petition upon the 
grounds that (1) the court did 
not have jurisdiction of the sub- 
ject matter of the action; (2) 
the petitioner had no legal ca- 
pacity to maintain an action for 
injunctive relief; and (3) the pe- 
tition did not state a sufficient 
cause of action. 

Upon the respondent’s appeal 
from a denial of his motion by 
the lower court, the following 
question was certified to the 
Circuit Court of Appeals of New 
York State by the Appellate Di- 
vision of the Supreme Court, 
First Department: 
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“Upon the facts stated in the pe- 
tition, was the respondent-appellant 
entitled to an order dismissing the 
petition as a matter of law?” 


In a Memorandum Opinion the 
Circuit Court of Appeals af- 
firmed the order with the follow- 
ing brief comment: 

“Question certified answered in 
the negative. We are of the opin- 
ion that the petition states facts 
sufficient to constitute a cause of 
action. Accordingly we do not 
reach the question whether injunc- 
tive relief may be granted.” 


As explained by Edwin M. Ot- 
terbourg, Esq., Chairman of the 
Unauthorized Practice of Law 
Committee of the New York 
County Lawyers Association, 
the respondent solicited sub- 
scribers for a service which in- 
cluded the giving of legal advice 
in respect to matters affecting 
the subscribers’ business and 
with respect to action to be tak- 
en or avoided under Governmen- 
tal statutes, decisions and regu- 
lations. The _ petition also 
charged the respondent with 
supplying clauses to be inserted 
in contracts and other forms 
and rendering opinions as to the 
legal effect of such forms. This 
case should provide a precedent 
for other state and local commit- 
tees on unauthorized practice. 





Condensed from the American Journal 
of International Law 


The Vitality of International Law 
— tf By PHILIP MARSHALL BROWN* 


HE members of the Ameri- 

can Society of International 
Law resident in Washington 
were greatly privileged to hear 
Mr. Justice Robert H. Jackson 
of the United States Supreme 
Court stoutly affirm the vitality 
of international law at a meeting 
held on April 13, 1945. In his 
opening remarks he observed: 


“Few groups are likely to as- 
semble today that would better 
know the short-comings of interna- 
tional law than this group. 


You are aware of the confusions, 
of the incompleteness, of the lack 
of ordinary sanctions, and of all 
that might be said in criticism of 


international law. Yet here you 
are, assembled . . to reiterate 
your inveterate belief that interna- 
tional law is an existing and in- 
destructible reality and offers the 
only hopeful foundation for an or- 
ganized community of nations. 
There is no paradox in this. Those 
who best know the deficiencies of 
international law are those who 
also know the diversity and per- 
manence of its accomplishments 
and its indispensability to a world 
that plans to live in peace. I am 
happy to join you in a timely and 
resolute confession of faith.” 


Later on in this address Jus- 
tice Jackson stated: 


* Associate Editor, The American 
Journal of International Law. Late 
Professor, International Law, Prince- 
ton University. 


“Tt seems to me that we now 
have an opportunity, not likely soon 
to recur, to bring international law 
out of the closet and -im- 
press it upon the consciousness of 
the people. At no time have the 
materials of persuasion been more 
abundant or more compelling. I 
should not be greatly surprised if 
today the people are not actually 
less timid on the subject than those 
who should lead in this field. . . 
The trouble has been that the ad- 
vocates of international law have 
had too little of what Mr. Justice 
Holmes called ‘fire in the belly,’ 
while the extreme nationalists have 
had too little else.” 


In another passage the Justice 


excoriates the deluded followers 
of John Austin: 


“Of course there is a school of 
cynics in the law schools, at the 
bar, and on the bench who will dis- 
agree, and many thoughtless people 
will see no reason why courts, just 
like other agencies, should not be 
weapons of policy. It is a current 
philosophy, with adherents and 
practitioners in this country, that 
law is anything that can muster 
the votes to put in legislation, or 
directive, or decision and backed 
up with a policeman’s club. Law to 
those of this school has no founda- 
tion in nature, no necessary har- 
mony with the higher principles of 
right and wrong. They hold that 
authority is all that makes law, 
and power is all that is necessary 
to authority. It is charitable to as- 
sume that such advocates of power 
as the sole source of law do not rec- 
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ognize the identity of their incip- 
ient authoritarianism: with that 
which has reached its awful climax 
in Europe. . It is chiefly 
those who hold this idea of law who 
belittle international law because it 
lacks formal commitments of force 
to back up its precepts. This at- 
titude, which considers itself a very 
practical one, I think misconceives 
the nature of law, the almost in- 
evitable character of so many of its 
principles in a world ordered by 
any semblance of reason, and the 
influences which give it acceptance, 
vitality, and authority. The fact 
that a principle of international 
law does not readily translate into 
a court mandate, with an execu- 
tive power committed faithfully to 
execute it, does not mean that it 
may with impunity be violated.” 


This robust faith in the vitali- 
ty of international law is most 
heartening and a needed rebuke 
to the views too commonly held. 

For the sake of clear 
thinking it is imperative that 
less stress should be laid on in- 
ternational legislation or the de- 
cisions of international organi- 
zations, and more stress laid on 
the great body of law that has 
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arisen out of the usage of cen- 
turies. We need to remember 
that in time of peace this truly 
majestic system of law is nor- 
mally applied without question 
between nations. 

When international law is de- 
ficient it should be expanded by 
liberal interpretation or by the 
codification of certain branches, 
as in the case of the common 
law. But it would be a danger- 
ous denial of the basic nature of 
the law of nations if those who 
are impatient with its slow de- 
velopment should resort to arbi- 
trary legislation or compromise 
treaty agreements. 


The vitality of international 
law lies in its organic origins 
and natural growth. It must 
not be hospitalized for medical 
treatment and surgical opera- 
tions. It will continue to serve 
usefully its high purposes if re- 
spected and generously inter- 
preted by such learned juriscon- 
sults and valiant defenders as 
Justice Jackson. 


Two lawyers, old friends, practicing on opposite sides of 


the state, by chance, met each other, and said Bill: 
are you, Frank, glad to see you. 


out there, these days?” 


“How 
How is business with you 


“Well, to be entirely frank, and not boasting, business 


with me is excellent—I made a $5.00 fee last week, $10.00 
the week before, and several small fees.” 





4¢ Contributed—Anon.) 
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Lawyers and the Law 


ISCONSIN voters rejected 

the bid of a non-lawyer 
candidate for the state supreme 
court who campaigned on the 
bromidic theme that one doesn’t 
need legal training to distin- 
guish between right and wrong, 
and promised to write legal opin- 
ions that “common people” 
could understand. The bait 
wasn’t taken by Wisconsin vot- 
ers, who were justifiably suspi- 
cious of the quack candidate who 
offered himself to the highest 
court of the state. 

Had Wisconsin elected him to 
the supreme bench his useful- 
ness would have been, roughly, 
that of a bovine in a China store. 


By the same token that the gen- 
tleman recommended his judicial 


candidacy, a steamboat pilot 
might seek to persuade farmers 
he is competent to regulate ag- 
ricultural enterprises, pleading 
that one doesn’t need to be a 
practical farmer to appreciate 
the beauty of a pastoral sunset. 


Dilettantes who don’t know a 
pica from a picket profess to be 
enchanted by the aroma of print- 
er’s ink and thus may consider 
themselves qualified to assume 
command of the graphic arts in- 
dustry. Or unemployed ship- 
builders may ask to be engaged 
as radar technicians because 
they know how to pronounce the 
word. Electrical engineers 
churning butter, bricklayers op- 
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erating steam locomotives, print- 
ers wielding surgeon’s scalpels 
and lawyers fashioning den- 
tures could lend further confu- 
sion to the topsy-turvy society 
into which he would cheerfully 
lead us. 


This campaign argument 
stands up only if we choose to 
admit that erudition and all 
skills of business, industry, pro- 
fessions and trades are gratui- 
tous frills. 

No sincere person of intelli- 
gence seriously entertains any 
notion that the body of the law 
is intended to confuse anybody 
or to serve any other purpose 
than to regulate social and busi- 
ness conduct, but there is no 
doubt that codes require revision 
and perhaps __ simplification. 
More progress in jurisprudence 
is both desirable and probable. 

In the same manner that ad- 
vancement has entered spheres 
of science and the arts, legal re- 
form may be expected, not from 
dullards, quacks or miscast spe- 
cialists, but from brilliant and 
highly trained legal minds de- 
voted to the public service. We 
wonder to what highly technical 
field in which he is a confessed 
ignoramus the ambitious candi- 
date will next recommend him- 
self. 

(Congratulations from the 
legal profession for this edi- 
torial.) 





Business...and the Public Debt 


pe years ago many good citi- 
zens of the .-United States 
were greatly concerned that the 
national debt should have risen 
to a point more than one-fourth 
above the highest point reached 
after the first World War. One 
need be merely an indifferent 
newspaper reader to recall the 
air of gloom which enveloped 
many Americans as the nation 
passed the $40 billion debt mark. 


Today, there appears to be 
less concern as to whether the 
maximum reached in the pres- 
ent war period shall be $240 bil- 
And yet 


lion or $340 billion. 
the difference between these 
figures is two and a half times 
the entire $40 billion which only 
recently caused so much dis- 


tress. The cause for concern is 
now very much greater than 
when the debt attained the $40 
billion figure. In fact, the addi- 
tion of $40 billion is a much 
more serious matter when the 
jump is from $240 billion to 
$280 billion. than when it is 
from nothing at all to a mere 
$40 billion! 

There has been among techni- 
cians in debt policy a vigorous 
debate as to whether the debt 
should be regarded as an un- 
mixed evil. One school contends 
that, as we really owe the na- 
tional debt to ourselves, it is a 


+f By JAMES W. MARTIN 


Director, Bureau of Business Research, 
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matter of relative indifference 
whether we have a small or a 
large one. The other debators 
contend that “‘a debt is a debt” 
and therefore cannot be dis- 
missed so lightly. 


It would serve no useful pur- 
pose for us to enter the ranks 
on either side of the argument. 
One thing, however, is agreed to 
by all schools of thought; and 
I think it is significant for us: 
The debt which a country owes 
to its own people is easier to 
deal with than one which it 
owes to a foreign state or to its 
residents. There is an economic 
sense in which the United States 
Government obligations involve 
payment of interest and of prin- 
cipal to ourselves. That is, 
Americans contribute tax mon- 
ey to the Treasury; and the 
Treasury pays that same money 
to individual Americans as in- 
terest or as repayment of their 
loans. This is easier than to 
make similar payments to other 
countries. 

What has been said does not 
mean that the country’s becom- 
ing obligated to its own citizens 
is or can possibly be a matter of 
indifference. There are many 
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reasons why the nation’s going 
into debt is bad. For example: 
(1) Paying taxes the proceeds 
of which are to be used for debt 
service means that there is a 
redistribution of purchasing 
power unless the proportion of 
the total tax payments of each 
person is exactly the same as 
the proportion of the total inter- 
est on principal payments he re- 
ceives, and such an arrangement 
is a practical impossibility; and 
(2) the process of collecting 
taxes and disbursing interest is 
expensive both directly and in 
the sense that we suffer from 
paying a given amount in taxes 
more than enough to compen- 
sate for interest income even 
though the amounts be the 
same. Moreover, we all tend to 
think we have a right to the in- 
terest ; we are harder to convince 
that Uncle Sam has a right to 
what we pay in taxes. 

The fundamental problem of 
what to do about federal liabili- 
ties after the war has two im- 
portant and several secondary 
aspects. In the first place, there 
are the technicalities of how the 
debt should be managed. These 
issues, although they are of ma- 
jor importance and require the 
very best in Treasury adminis- 
tration, are not, in the main, 
matters of general policy but 
matters of financial engineering. 
The second problem concerns 
the means by which the nation 
is to meet the debt service 
charges and at the same time 
operate and expand private busi- 
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ness as well as pay the cost of 
current government. services. 
This problem—or perhaps I 
should say this cluster of prob- 
lems—will present fundamental 
questions which will require the 
best thinking of which Ameri- 
can citizens are capable. 

First of all, world conditions 
seem to guarantee that the post- 
war world will not dawn sud- 
denly. 

But there are at least two 
other considerations which as- 
sure tapering off, rather than 
quick termination. The liquida- 
tion of the wartime administra- 
tive machinery, both civil and 
military, will by the nature of 
the task be a slow process. 
Liquidation of the physical as- 
sets alone represents the biggest 
business undertaking in the way 
of salesmanship ever tackled in 
this or any other country. 

The other highly expensive 
problem the country will con- 
front concerns the rehabilitation 
of its manpower. In the in- 
stance of soldiers and _ sailors 
who have been injured the ex- 
pense will depend on the number 
of men and women to be cared 
for. Then there is the matter 
of educational and economic re- 
habilitation, for which our gov- 
ernment has already accepted 
responsibility. In addition the 
payment of pensions or other 
“deferred compensation,” ‘“‘bo- 
nus,” or whatnot may cost ad- 
ded billions of dollars. 

To mention only one other 
factor, a third element tending 
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to prolong the war in a financial 
sense may well be the habit of 
spending public funds lavishly. 
At the outset I referred to the 
wartime tendency for the public 
to accept a difference of several 
billions in the debt without 
seeming concerned and especial- 
ly the disposition to reject un- 
pleasant policies which would 
limit the national debt. Possi- 
bly the country will abandon 
this kind of “softness” when the 
shooting is over, but there is 
little in American history which 
would lead one to anticipate that 
cessation of the fighting in the 
field will lead us to insist that 
congressmen demand business- 
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like economy in public business. 

Already I have outlined rea- 
sons for thinking that the pub- 
lic debt will be a serious load 
after the country has adjusted 
to peacetime conditions. Lest I 
mislead you by this statement, 
I hasten to say that the country, 
without tragic consequences, 
can undoubtedly meet the chal- 
lenge. On the whole I think the 
difficulty of doing so will depend 
on the extent to which we main- 
tain and enlarge our productive 
capacity. That in turn is condi- 
tioned by the degree to which 
we become “soft” and “get 
scared.” 
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JUDGE WARD'S ELOQUENT SENTENCE 


Contributed by ROSCOE WALTER, Deerwood, Md. 


HE moving eloquence of 

Judge Evermont Ward, of 
Guyandotte, in passing the death 
sentence upon Laban T. Walker 
in circuit court at Wayne, W. 
Va., some 60 years ago is a mas- 
terpiece of eloquent diction. It 
was delivered in court at Trouts 
Hill, now Wayne, at the August 
term in 1879: 

LEBAN T. WALKER, this is a 
sad, solemn, and trying hour to 
you, and a most unpleasant one 
tome. I am now called upon to 


perform the most painful duty 


of my public life; but it is my 
duty, my high and solemn duty, 
a duty I owe to society and gov- 
ernment, and which I must per- 
form. Had you performed the 
obligations resting upon you as 
aman and citizen, and lived up- 
rightly and hurt nobody, I 
would have been spared the 
painful feeling of this occasion, 
and you would not now be com- 
pelled to drink this cup of bit- 
terness to its dregs. 

But you have disregarded the 
obligation you owed to society, 
and shown to the world that you 
possessed a heart desperately 
depraved and fatally bent on 
mischief. The kinder and no- 
bler feelings of our nature seem 
not to have found a lodgment in 
it. You have wantonly and 
wickedly imbued your hands in 


the blood of your fellowman, and 
that blood now cries from the 
earth against you. You have 
taken the charmed life of a hu- 
man being, and sent a creature 
bearing God’s image unbidden 
into His presence; you have tak- 
en that which you cannot re- 
store—that which all the 
demons in purgatory, the men 
on earth, or the angels in heaven 
cannot give. No creature in 
heaven above or earth beneath 
can give life to a blade of grass, 
save God alone. By taking life, 
you have robbed a creature of 
his all in all—“all that a man 
hath, will he give for his life’— 
’tis the precious gift of the im- 
mortal God. Had Pat Noland 
been. possessed of all the treas- 
ures of earth, in order to save 
his life and live out his allotted 
days he would have surrendered 
them. But you gave him no 
chance for capitulation, not a 
moment of time in which to say, 
“Lord, be merciful to me, a sin- 
ner;” but robbed him in an in- 
stant of the most precious jewel, 
earth’s pearl of price, and sent 
him unannounced and unanoint- 
ed into the undiscovered land; 
cut him off from every earthly 
enjoyment, closed his eyes for- 
ever to all the loved and endear- 
ing scenes of earth, to the hill 
and the vale, the brook and the 
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river, to the floating clouds, sun, 
moon, and stars—to these and 
all things else he must bid a long 
and final adieu. Farewell to the 
world—farewell to the holy 
heavenly  light—farewell to 
earth’s great trinity of blessings 
—wife, children, and friends— 
farewell to all—farewell forever. 
Oh, that word FOREVER! ’tis an 
endless circle. Could the poor 
weary soul journey around it 
for a million years and then cry 
out in the language of despair, 
How long! Oh, how long! the 
echoing answer would be forever 
—ever—ever. 

There is a law that is said to 
have been penned more than 
three thousand years ago—it 
has come down to us over the 
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long track of time, hoary with 
age—“Thou shalt not kill.” The 
penalty attached to its violation 
Was penned about the same 
time, “He who sheddeth man’s 
blood, by man shall his blood be 
shed.” This law you have vio- 
lated, this dreadful penalty has 
attached to your offense. You 
have been indicted, tried and 
found guilty, and it now becomes 
my painful duty to pronounce 
the terrible sentence of the law 
upon you; but before doing so I 
will give you my parting advice. 
Remember that there is a great 
and unerring Judge _ before 
whom all the judges of earth 
must appear; that he is infinite 
in power, wisdom, and mercy. 
Give up all wordly expectations, 
fall at His feet, send your pray- 
ers to the throne of His heaven- 
ly grace, and may you yet hear 
a still small voice—“Son, thy 
sins, which are many, are for- 
given thee.” “Though thy sins 
be as scarlet, I will make them 
as wool.” 

The sentence of the law is 
that you be taken from the jail 
of this county by the sheriff on 
Friday, the 28th day of Novem- 
ber, 1879, to a place of execution 
selected by said sheriff, and that 
you then and there be hung by 
the neck until you are dead; and 
may the Lord have mercy on 
your soul! 
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The Still 


MAN came to me who had 

been arrested for posses- 
sing a still. He said he was inno- 
cent, and asked me to defend 
him. He owned a store in a 
small town, where he sold sec- 
ond-hand furniture; also other 
things, I learned afterwards. 
His story was as follows: 

He said he had rented an up- 
stairs room in the house he lived 
in to a soap peddler who was a 
satisfactory tenant; that he 


knew that his tenant took cans 
of material upstairs, which he 
supposed was used in making 


soap. He did not know much 
more about the man, as he and 
his wife were in his store all day. 
On Sundays they went riding, 
and they played cards at the 
houses of friends every night in 
the week except one, when they 
played at his house. That they 
heard the man upstairs, but nev- 
er saw anything suspicious 
around the place. That their 
friends were among the best 
people in town and could testify 
that they played cards at his 
house, and they could say they 
never observed anything at his 
place suggestive of a still. 

He admitted that he had had 
some difficulty in complying 
with a certain municipal ordi- 
nance which, he said, interfered 
with his business, but said that 
the police had made it their spe- 
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cial business to annoy and har- 
ass him; in fact, his arrest real- 
ly was an effort by the police to 
get even with him on more or 
less personal grounds; that he 
did not know where the soap 
peddler was, and that the police 
had raided his house in his ab- 
sence. On such a showing it was 
hard to understand why a well 
known storekeeper would engage 
in the nefarious practice of mak- 
ing bootleg whiskey, so I decid- 
ed to defend him, and he paid 
me in advance. I hoped I would 
be able to clear an innocent man. 

My side of the case was pret- 
ty clear, but naturally I wanted 
to get a line on what evidence 
the other side had. Without 
anything very definite in view ] 
went to the office of a custodian 
of certain public records and 
asked him for the papers in the 
case against my client, and 
somewhat to my surprise he 
readily produced them. When! 
examined them I really got a 
jolt. There were photographs 
of everything the police wanted. 
How so large a still could have 
been taken up the stairway and 
through the door without re- 
moving the door frame was a 
mystery. I did not think any 
jury would believe the occupants 
of the house did not know about 
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it. To this day I never have un- 
derstood why the police left that 
evidence where I could get hold 
of it. I sent for my client and 
told him what I had discovered, 
and that I thought he had about 
as much chance as a hog in a 
slaughterhouse. It was unfor- 
tunate that the soap peddler had 
skipped out and that my client 
did not know where he was. I 
called his attention to the fact 
that none of his witnesses had 
said anything about buying soap 
from him. He promptly said he 
knew two men who had bought 
soap from him, and that he 
would have them present at the 
trial. It looked like a soapy 


proposition. 
At this time an unexpected 


disclosure developed. I learned 
that through inadvertence, 
when the house was built (my 
client said it was at that time) a 
weatherboard had been left off 
one side, up under the roof 
where it was inconspicuous, 
leaving a large aperture where 
the fumes from the still escaped, 
and that the police had smelled 
them a block away and thus had 
located the still. 


I did not enjoy the prospect of 
being on the losing side of the 
case. Unless I withdrew I 
would, of course, have to present 
his case to the best of my abil- 
ity. On the other hand my 
client and his wife were away 
from home most of the time. If 
I didn’t represent him some oth- 
er attorney would. If I should 
withdraw from the case and he 
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should be acquitted, it would not 
enhance my professional reputa- 
tion. As every man is presumed 
to be innocent until he has been 
proven guilty I decided it was 
the duty of the jury to deter- 
mine his fate after hearing the 
evidence, and not for me to 
usurp its functions in advance. 

The case was called for trial. 
Photographs of the still, mash, 
bottles, sacks, etc., were exhibit- 
ed to the jury. No whiskey was 
brought into court for the jury 
to examine. The police testified 
forcefully and with enthusiam. 
They made out a pretty good 
case. Then my client and his 
wife testified at length to the 
facts hereinbefore related; that 
he had nothing to do with the 
removal of the weatherboard; 
that it never had been on the 
house since his occupancy. On 
cross-examination the prosecu- 
tor took him apart by hand and 
he had a rather rough time of it. 
He especially had disliked the 
testimony of one of the police- 
men, and cross-examination had 
not improved his temper. About 
this time the Court inquired if 
the defendant had anything to 
offer in rebuttal. “No,” he 
snapped. “If I have anything to 
say to that policeman I’ll say it 
right to his face.” I didn’t no- 
tice any downcast expressions 
on the jurors’ faces. 

Witness after witness in his 
behalf testified that they posi- 
tively never had smelled fumes 
or seen anything suggestive of a 
still at his house, and that so ex- 
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emplary a man as the defendant 
was a credit to their fair city. 
They were a nifty lot of wit- 
nesses. They really went to 
town for us. At last I called the 
two witnesses who had bought 
soap from the peddler. They 
too, looked kind of soapy. They 
testified that they had bought 
soap from him and they didn’t 
know where he was, and they 
stuck to their stories, as all good 
witnesses should stick. 

In my argument to the jury I 
stressed the point that the evi- 
dence was insufficient to convict; 
that a man is presumed to be in- 
nocent until proven guilty be- 
yond a reasonable doubt; that 
the defendant and his witnesses 
had testified that they never saw 
anything suspicious; that he and 
his wife could not have known 
what his tenant was doing, as 
they were at his store all day, 
and on Sundays were away on 
trips; that the warm fumes 
from a still would not go down- 
ward, but would obey the law of 
nature and go up through the 
hole near the top of the house 
where the board was missing; 
that there was no proof that the 
room had not been rented to the 
soap peddler or that the board 
had been removed by the de- 
fendant; that it was significant 
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that the astute police in so small 
a town, knew nothing about any 
soap peddler, and that if the 
jury did not find for the defend- 
ant it would convict an inno- 
cent man. The Court instructed 
the jury and it retired. Soon it 
returned to the courtroom with 
a verdict of—Not guilty! I had 
a feeling that “I seen my duty 
and done it noble.” Everyone 
except the police and prosecutor 
looked happy. The tired judge, 
after complimenting the jury, 
dismissed it and left the court- 
room, presumably to get a much- 
needed rest, or something. 
Several months passed and I 
did not hear from my client. 
I thought it a little peculiar, so 
one day when passing through 
the town where he lived I 
stopped at his place of business. 
He was not there, but his broth- 
er lived in the vicinity, so I went 
to see him. He said my client 
had disposed of his business and 
moved out of town. I expressed 
mild surprise that after his vin- 
dication he would leave town, 
his business and friends, and in- 
quired where he had gone and 
how he was getting along. “Oh 
he’s getting along fine,” said his 
brother. “He’s got a still over 
at San Bernardino, now.” 
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Therefore, we take this occasion to express our 
appreciation for the confidence placed in us and 
to pledge anew, a continuance of the policy of 
progress, which has ever increased the value of 
Shepard’s Citations—and which finds further 
expression in the publications now in prepa- 
ration for the year 1946. 
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» « * SELECTION OF JURORS 


» By HON. JAMES H. POPE, Judge of the Municipal Court 
» Condensed from Los Angeles Bar Bulletin 


HERE are many problems en- 

countered in selecting juries, 
but the principal one to which I 
have had my attention attracted 
in recent months is the problem 
of obtaining a jury, the mem- 
bers of which will follow the law 
as given by the court. 

The principal pitfall encoun- 
tered is a false sense of justice. 
In seeking to do right, they will 
permit that thing that some- 
times is called sympathy to 
override the instructions given 
them and return a verdict which 
does not satisfy the ends of jus- 
tice. From the human stand- 
point it is pleasant to be gener- 
ous with a sufferer when it 
doesn’t come out of the givers’ 
pockets. 

My experience has been to the 
effect that to ask a juror the 
question, “Will you follow the 
law as given you by the Court?” 
and be satisfied with the juror’s 
answer is of very little value. 
It may be satisfactory with the 
well intentioned jurors, but is 
without merit with the other 
class, and a determination of 
whether the juror will follow the 
instruction can only be made by 
decisive tests. 

I have recently asked the 
questions which will follow, and 
I have had the experiences sub- 


58 


stantially as will be set forth. 
I will speak only of cases aris- 
ing in negligence. 

“Members of the Jury, it is 
the duty of the Court to select 
the jury to try this case and, like 
yourselves, I do not know the 
facts. I have before me the pa- 
pers in the case, and I have read 
what the parties have alleged. 
But the law places upon me the 
duty of the selection of a jury, 
so I shall resort to surmise and 
imagination to cover possible 
contingencies. None of the 
questions that I will ask must be 
taken as an intimation of what 
the actual facts are, and are only 
useful in determining your qual- 
ifications. 


Q 1. Assuming, Members of the 
the Jury, that you are in- 
structed that the evidence 
you receive here in the court- 
room determines your conclu- 
sions of fact, and that you are 
instructed by the Court as to 
the law, will you apply the law 
to the facts and reach a ver- 
dict accordingly, whether you 
agree with the Court in his 
statement of the law or not? 


A. Yes (unanimously). 


Q 2. Let us assume that, in the 
course of the trial, appear- 
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ances of people and the gen- 
eral atmosphere of the case 
convince you that there is a 
great disparity in financial 
position between the parties, 
and that one of the parties 
appears to you to be in need 
of money, while the other is 
in very comfortable circum- 
stances, but under the facts, 
as you find them, the person 
who is in comfortable circum- 
stances, and who may be the 
defendant, was not responsi- 
ble for the accident, would 
you find in accordance for the 
defendant? 


A. On an average, about ten out 
of twelve answer affirmative- 
ly. Two reply, ‘I will follow 
the law and the evidence.’ 


Pressed for a direct answer, 
they will usually, after hesi- 
tation, answer affirmatively. 


Q 3. Let us assume another 


case. Let us say that the 
plaintiff in the action is a 
working girl, and was driving 
one of the common light cars, 
which she had purchased as a 
used car. The owner and op- 
erator of the other car is a 
middle-aged man of means, 
and he was driving one of the 
large, high-priced cars. As- 
sume that you are instructed 
that if you find that the man 
is guilty of negligence and is 
responsible for the accident, 
and if you also find that the 
young working girl is also a 
little responsible for the ac- 
cident, and that if she is 


guilty of negligence, even 
though slight, but that her 
slight negligence enters into 
the accident and is one of the 
causes of it, she cannot re- 
cover, but you have observed 
the difference in financial po- 
sition, would you return a 
verdict for the defendant? 


. Approximate average, eight, 


yes; four, no. 


4. Let us assume the same 
facts as I have set forth in 
my preceding question, but 
let me add to it now that the 
young working girl was in- 
jured in the accident and she 
had some doctor bills and she 
also suffered considerable 
pain, and the man was not 
hurt at all. But, as stated be- 
fore, she was partly responsi- 
ble for the accident, she was 
guilty of slight negligence, 
and under the law, as the 
Court may instruct you, if 
the plaintiff is guilty, even 
though slightly, and _ this 
slight negligence on her part 
is one of the proximate 
causes of the accident, she 
cannot recover, would you 
render a verdict for the de- 
fendant? 


. Approximate average, five, 


no; seven, yes. 


5. Members of the jury, as- 
sume for the purpose of the 
question that there is an au- 
tomobile accident and the 
plaintiff in the case is injured 
and suffers a great deal of 
pain, and the defendant is not 








injured and does not suffer 
any pain, and they are both 
at fault for the accident, but 
the fault is quite different in 
the degree of fault. The 
plaintiff is not as much at 
fault as the defendant. As- 
sume the Court instructs you 
that if they are both at fault, 
neither can recover from the 
other, even though one is 
much more at fault than the 
other. Would you find a ver- 
dict for the defendant who is 
more at fault and didn’t suf- 
fer any pain and injury? 


A. Average answer, approxi- 
mately six noes. 

Q 6. Let us assume in the case 
that the plaintiff is an indi- 
vidual of limited means, and 
the defendant is a corpora- 
tion. Would that make any 
difference to you in following 
the law as the Court gives it 
to you? 


A. No (unanimously). 


Expert Testimony 


“Witness, will you please answer my questions a little 
more plainly?” queried the lawyer, who was cross-examin- 
ing an alien as to the position of the door, windows, etc., in 
the house where a crime had been committed. 

“T will try, I will try,’”’ nervously answered the man. 

“Will you describe to the Court just how the stairs run in 
that house?” went on the lawyer. 

“How ze stairs run?” he interrogated a little dazedly. 

“Come, come, my good man! 
please,” said the lawyer, in an exasperated tone. 

“Vell,” ventured the witness phlegmatically, “ven I am 
oppstairs zay run down, and ven I am downstairs zay run 


oop.” 
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Q 7. Let us say the plaintiff in 


. Approximate average answer, 


How the stairs run, if you 


Contributor: Francis X. Kirsch, Fargo, N. Dak. 





the action is an individual of 
limited means and suffered 
some pain and injury, and the 
defendant is a corporation, 
and so far as the evidence 
shows, a very large corpora- 
tion and possessed of vast re- 
sources, and the plaintiff is 
partly at fault. If the Court 
instructs you that proof that 
the plaintiff was also at fault 
bars the plaintiff from a ver- 
dict, but you have observed 
that the defendant is a corpo- 
ration of vast resources and 
the plaintiff is just an individ- 
ual trying to get along, would 
you render a verdict for the 
defendant ? 
























































































three noes. 








8. Asking the same question 
as before, but identifying the 
corporation, the answers will 
vary with the identity accord- 
ing to the nature of the busi- 
ness of the corporation.” 
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Interpreting a Rule of Court 


Condensed from Address by 
MAJOR EDGAR B. TOLMAN 
before Institute on Federal Rules 


N Virginia, in the old days, the 

bar had its easy-going ways. 
Lawyers came in before the 
judge in their everyday cos- 
tumes, the hickory shirt and the 
costume of the farmer, or shop- 
keeper, often in shirt sleeves, 
smoking a pipe or perhaps chew- 
ing the weed which Virginia has 
contributed toward the solace of 
mankind. 

A young man who had been 
sent to England to get his legal 
education was appointed to the 
bench. He made up his mind 
that there would be better de- 
corum in his court than that free 
and easy and informal fashion 
which preceded his appointment. 
He studied the rules of that 
court and found there a rule that 
lawyers should, when they en- 
tered the court on court busi- 
ness, comply with a certain bill 
of dress, and that bill of dress, 
prescribed a black coat and 
pants. The new judge posted a 
copy of that rule and gave notice 
that it would be enforced. 

There was much resistance to 
it and many early transgressions 
but the rule was enforced except 
in the case of one man, the nes- 
tor of that bar, who had the 
fighting spirit of the Virginian. 
He deliberately came into court 


with a black coat but with white 
linen trousers. That was his 
protest against the rule, and 
since it was wilful the judge 
called him to the bench, and stat- 
ed that he would be obliged to 
enter an order that counsel 
should show cause why he 
should not be attached for con- 
tempt of court. 


Counsel responded that he 
was ready to show cause and he 
did so in this fashion: He said, 
“Your Honor will observe the 
language of this rule. ‘Counsel 
shall wear black coat and pants.’ 
Your Honor observes that I have 
a black coat, and of course a 
mere passing glance will discov- 
er the fact that I have not ap- 
peared without my pants.” 


But the court sternly replied, 
“You wilfully misconstrue this 
rule. It means black coat and 
black pants.” 

“Well, Your Honor,” said 
counsel, “it does not say so. 
Moreover, if you would interpret 
this rule according to the canon 
of interpretation that all laws 
shall be construed according to 
and in conformity with other 
like laws and rules affecting a 
similar subject matter, you 
would see that it does not mean 
that. 
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“Turn, now, to the rule which 
prescribes the bill of dress of the 
sheriff. This rule reads as fol- 
lows: ‘The sheriff shall wear a 
cocked hat and sword.’ If Your 


Honor will now look at him you 
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will discover that his hat is 
cocked, but his sword cannot 
be.” And so, on the rule of the 
interpretation of statutes in 
pari materia, the rule to show 
cause was discharged. 


se 


Fate Caught Up 


Attorney Francis G. Hale of Concordia, Missouri, stated 
to the Court that unless he broke a leg the case would be 
tried on the date set for trial. The following allegations 
from his application for continuance show how fate caught 
up with him: 

That on the evening of August 30, 1945, defendant’s said 
attorney inadvertently ran afoul of the forces of gravity, as 
a result of which the mid-section of his left humerus was 
brought into contact with a stationary sharp-edged object, 
with such force and violence as to then and there produce 
a complete oblique fracture of said part of said bone; 

That immediately adjacent to the point of said fracture 
were certain bodily tissues, including sensory nerves and 
alleged muscles, both of which were lacerated, contused and 
bruised and resulted in producing in the mind of defendant’s 
said attorney persistent illusions of discomfort and pain; 


That since said date said attorney has been under the 
care and custody of a battery of physicians, surgeons, 
internes, nurses, wife and neighbors, and has been unable 
to devote his undivided attention to preparation of defense 
of this action; 


That he has twice submitted his said member to the 
kneading administrations of an orthopedist, is now threat- 
ened with the necessity of an open reduction of said 
fracture, and is harnessed up like unto a circus horse, as will 
more fully appear from Exhibits A and B hereto attached 
and made a part hereof; 

WHEREFORE, defendant prays the Court that the trial 
of this cause be continued for the reasons aforesaid. 


Contributed by: Attorney Ike Skelton, Lexington, Missouri. 

















“Much More Readable’ 


66 ONGRATULATIONS on. the new 
format for the L.ed. Advance 
Sheets for the United States Supreme 
Court Reports. Much more readable.” 


This quotation taken from the com- 
munication of a subscriber is typical of 
the reaction of our many customers to 


the format we have just adopted. 


In redesigning this format we took into 
consideration the fact that when ex- 
amining these last-minute decisions of 


the U.S. Supreme Court the lawyer is 


taking time from a busy practice. By 


making them easier tu read we are im- 


proving our service by easing his task. 


If you are not one of our many sub- 
scribers, write us today to enter your 
subscription beginning with Volume 
89 L.ed. 


THE LAWYERS CO-OPERATIVE PUBLISHING CO. 
Rochester 3, New York 
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CARTOONS 


The court, being unfamiliar with We interrupt this program to tei 
the term “Strip Tease,” requires a you we finally caught up with you 
demonstration! guest star who has 

six months! 


Calling all cars! Emergence 
If you got no O.P.A. order, lay off Giants 6—Brooklyn 0. . See the 
dem tires! There’s a law agin it. Captain payday! 








